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eooK II. 

DP THE ENCUSH IJOVERNMENT FRQM THE REIGN 
OP VVJLLIAM THE CONQUEROR, TO THP ACCES- 
SION OP THE HOUSE OF STEWART. 

T he political hiftory of this cxtenfivc 
period may be fubdividcd into three 
parts ; the firfl: extending from the Norman 
conqueft to the end pf the reign of Henry 
the third ; the fecond, from the beginning of 
the reign of Edward the firR, to the acccflion 
of Henry the feventh ; and the third, compre- 
hending the reigns of the Tudor family. In 
each of thefe parts we (hall meet with pro- 
greffive changes in the Englilh conftitution, 
which appear to demand a feparate examina- 
VPL. II. « tion. 



2 VIEW OP THE ENGLISH GOVEKNMENT. 

tion, and which, being analogous to luch as 
were introduced, about the fame time, in 
the other European governments, may be re- 
garded as the natural growth and develope- 
ment of the original fyftem, produced by the 
peculiar circumflances of modern Europe. 


CHAP. 



( » ) 



The Norman Coyiqneji. — Progrefs of the fcnJ.ii 
Syjiem. — Vwjo of the fcveral Reigns before 
that of Edward 1. — The great Charter, and 
Charter of the Foreji. 

W ILLIAM the conqueror afeended the 
throne of England, partly by force of 
arms, and partly by the voluntary fubmlffion 
of the people. The great landed eftates, ac- 
quired by a few individuals, towards the end of 
the Saxon government, had exalted particular 
nobles to fuch power and Iplendor, as ren- 
dered them, in fome degree, rivals to the 
foverclgn, and even encouraged them, upon 
any favourable emergency, to afpire to the 
crown. Among thefe, under the feeble reign 
of Edward the confeflbr, we may diftinguifli 
f jodwin carl of Weflex, who had become for- 
midable to the monarch ; and, after the death 
of that earl, his fon Harold, who, at the fame 

2 time 
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THE NORMAH CONOUEST ; 


time that his poffcffions were not lefs exten'- 
iive thaa thofe of his father, being endowed 
with fuperior abilities, and much more amiable 
difpofitions, appears to have attained a degree 
of influence and authority which no Englifli 
fubjeft had ever enjoyed. He became, of 
courfe, an objeft of jealoufy to Edward ; who, 
in the decline of life, and having no children, 
was anxious to exclude this nobleman from the 
throne, by fecuringthe fucceffion to one of 
his own kindred. Edward himfelf was pro- 
perly an ufurper, having feized the crown to 
the prejudice of his elder brother’s fon, the 
undoubted lineal heir. This prince being now 
dead, the right of inheritance devolved upon 
his fon, Edgar Atheling, whofe tender age, 
and llender abilities, appeared to difqualify 
him, in fuch a critical conjun{?lure, for wield- 
ing the feeptre over a fierce and turbulent 
people. In thofe diforderlj’ times, the line of 
hereditary fucceffion, though not intirely dif- 
regarded, was frequently broken from parti- 
cular accidents : perfons incapable, of defending 
the Ibvereignty, were commonly deemed un- 
worthy |p obtain it ; and the recommendation, 
or willi of the reigning prince w^s always 
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held to be a ftrong circumftance In favour of 
any future competitor for the fucceffion. 

Edward the confcflbr had redded four and 
twenty years in the court of Richard the fc- 
cond, duke of Normandy, his maternal uncle ; 
by whom, in the fliort reign of his brother 
Edmund Itonfide, and during the ufurpatlon 
of the Danifh monarchs, he w'as generoufly 
educated and protected. By remaining, for fo 
long a period, in a foreign country, where he 
was carelTed, and treated with every mark of 
dlftinftlon, the Englifii prince was led to form 
an attachment to the people, whole progrefs 
in arts, government, and manners, furpafl'ed 
that of his own countrymen ; and he ever 
retained a grateful remembrance of the hofpl- 
tality and klndnefs which he had experienced 
in the family of his kinfman. When he 
mounted the throne of England, a communi- 
cation was opened between the two countries ; 
and an intimate connexion fubflfted between 
the refpedive fbvereigns. Multitudes of Nor- 
mans reforted to the Englifli court, in expec- 
tation of preferment; many individuals of that 
country obtained landed pofTeflions in Eng- 
land ; and many were promoted to offices of 

B 3 great 
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great dignity, both in church and ftate* Thefe 
foreigners, who flood fo high in the favour of 
the fovereign, were imitated by the Englifh 
in their drefs, their amufements, their man- 
ners, and cufloms. They imported alfo the 
French language ; which had for fome time 
been adopted by the Normans ; and which, 
being regarded as a more improved and elegant 
dialedl than the Saxon, became fafhionable in 
England, and was even employed, it is faid, 
in the w'ritings and pleadings of lawyers. 

The dutchy of Normandy having defeended 
to William, the natural fon of Robert, and 
nephew of Richard II. the affedions, as well 
as the policy of Edward, made him caft his 
eyes upon that prince, his neareft relation by 
the mother, and the moll able and accom- 
plifhcd warrior of his time, as the moll proper 
perfon to fucceed him in the throne. His 
illegitimate birth, was, in that age, an objec- 
tion of little moment ; fince it had not pre- 
vented him from inheriting the dukedom of 
Normandy ; and lince a fimilar llain is obferv- 
.able in the line of our Saxon kings. Some 
liillorians have alTcrted, that the Englilh mo- 
narch adually made a ivill, by w'hich he be- 
queathed 
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<^ueathed his crown to the duke of Normandy ; 
and that this deed was even ratified by the 
ftates of the kingdom. But whether fuch a 
tranfadion was really executed, appears ex- 
tremely doubtful. It is certain, however, that 
Edward had publickly declared his intentions 
to this purpofe ; that William, in confequence 
of fuch declaration, had openly avowed his 
pretenfions to the crown of England ; and that 
Harold himfelf, being upon a vifit to the Nor- 
man court, and having received a promife of 
the duke’s daughter in marriage, had taken a 
fblcmn oath to fupport his title. An artifice 
which was put in pradicc, with relation to that 
oath, in a contract between two of the moft 
confpicuous perfbnages of the age, is worthy of 
attention, as it exhibits a ludicrous picture of 
the fuperftition to which the minds of men 
were then univerlally fubjeded. William fc- 
cretly conveyed under the altar upon which 
Harold was to fwear, the bones of fome of 
the moft revered martyrs ; and after the oath 
was taken, fhewed the relics to the affrighted 
nobleman ; who difeovered, with equal con- 
cern and indignation, that he was enlhared 
into a much ftronger obligation than he had 

a 4 intcndcil ; 
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intended; and tliat his future breach of pro- 
mife would be produdive of hiofe fatal confe* 
quences than he had been aware of. 

By what Ipecies of cafuiftry Harold after- 
wards endeavoured to fatisfy his confcience 
with relpe<ft to the violation of this oath, 
which had, indeed, been in feme degree ex- 
torted from him, we have no information ; 
but, in faft, he neglcdled no opportunity of 
increafmg his popularity, and of ftrengthening 
his connexions among the nobility; fo that, 
upon the death of Edward, he found himfelf, 
before* his rival could take any meafures for 
preventing him, in a condition to obtain pof- 
leffion of the throne, and to bear down every 
appearance of oppofition. The duke of Nor- 
mandy was not of a temper to brook this dif- 
appointment, and tamely to relinquifli his 
pretenfions. He colleded a great army, com- 
pofed nofronly of fuch forces as could be levied 
in his own dominions, but of all thofe de/pe- 
rate adventurers whom the profped of plunder, 
and of military reputation, allured to the ftand- 
ard of fo celebrated a leader. The battle of 
Haftings, in which Harold and his principal 
adherents were llain, put an end to the ftrug- 

gle, 
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g!c, and left the viftorious general without a 
competitor. This dccilive action was followed 
by a Ipeedy fubmiffion to his 'authority ; and 
the chief of the nobility and clergy, together 
with Edgar Athcling himfclf, having made au 
offer of the vacant throne, he was crowned at 
Wellminftcr Abbey, with the ufual Iblemni- 
ties. It is worthy of notice, that, on this oc- 
cafion, he took the fame oath which had for- 
merly been admiiiiflercd to the Saxon kings, 
that he would maintain the ancient funda- 
“ mental laws of the kingdom to w hich 
there w'as added a particular claufc, fuggefted 
by the peculiarity of the prefent circumftances, 
that he would diftribute juftice impartially 
between his Englifli and his Norman fub- 
jeifls.” 

The crown of England having thus been 
tranfmitted to a foreign family, William, ac- 
cording to the barbarous Latin of thofc times, 
received the title of conqiiajior \ which has, 
without much propriety, been tranflatcd the 
conqueror. It imported merely an acquirer, in 
contradiftin<^lion to a perfon who inherits by 
lineal defeent, correfponding to the fenfe in 

which 
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which, by the prclent law language of Scot- 
land, conqu^ is oppofed to heritage*. 

Whether the acceffion of this monarch is to 
be confidered in the light of a real conqueft 
by force of arms, unfupported by any other 
circumftancc, would be a frivolous queftion, 
were it not for the ferious and important con- 
fequences which have, by fome authors, b^en 
conneded with that fuppofition. It is main- 
tained, that if William intirely conquered the 
kingdom, he could be under no reflraint in 
modelling the government ; that he, accord- 
ingly, overturned altogether the ancient con- 
llitution ; and in place of that moderate fyftem 
which had grown up under the Saxon princes, 
introduced an abfolute monarchy. The fup- 
pofition itfelf is no lefs remote from truth,- than 
the conclufion drawn from it is erroneous. 
It was the party of Harold only that was van- 
quiftied by the arms of the Normans ; and had 

* ** CenqueJIus id quod a parentibus non acceptum, fed 

labore pretio vel parfimonia comparatum polfidemus— 
“ Hinc Guliel I. conquejlor dicitur que Angllam conquifi- 

vit, i. e. acquifivit, purchased; non quod fubegit.” 
Spelm. Gloflar. v. Conqueftus. Sec alfo Skene, dc verbor. 
llgn. 
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it not been for the ufurpation of that noble- 
man, William would probably have met with 
no oppofition to his claim. After the defeat 
of Harold, there was, befide the duke of Nor- 
mandy, no other candidate able to hold the reins 
of government. Even fuppofingWilliam to have 
completely conquered the whole of the Englifii, 
bis conqueft, furely, was not extended over 
thofe Norman barons, the aflbeiates and com- 
panions of his enterprize, to whom he was 
chiefly indebted for his fuccefs. When thofe 
powerful chieftains obtained polTcflions, in 
England, proportioned to their fevcral merits, 
and became grandees of the kingdom, it is not 
likely that they would willingly relinquifh tlic 
independence which they had enjoyed in their 
own country, or that they would regard the 
afTiftance they had given to their duke, in 
railing him to be a great king, as a good rcafon 
for enflaving them*. 


* The Jutchy of Normandy was at that period gov erned 
hke moft of the other feudal countries of Europe ; and the 
iluke, at the same time that he was a feudatory of the 
king of France, enjoyed a very moderate authority over 
his Norman vaflals. In particular, he could ntii her make 



12 THE HORMAH CONatfEST 

But, however this be, nothing is more clear 
in point of fad, than that William was far 
from wifhing to hold himfelf up to the people 
of England in the light of a conqueror. Like 
every wile prince, v^ho has employed irregular 
and violent meafures for obtaining the fove- 
reignty, he endeavoured as much as poflible to 
cover every appearance of ufurpation ; and was 
willing to exercife his power in the manner 
moft likely to fecure the continuance of it. 
He was a61ive in retraining his Norman fol- 
lowers from committing depredations on the 
Englifh, and in preventing difputes between 
the individuals of thofe different nations. 
The-partifans of Harold, who had diftinguiftied 

laws, nor Impose taxes, without the consent of the barons, 
or principal land-holders of the dutchy. This appears 
from the Latin customs of Normandy, printed at the end 
of the old French edition of the Coujlumier de Normandy \ 
in the preface to which it is faid ; Qudniam leges et in- 
“ stituta qua; Normanorum principes, non sine magna 
provisionis industria praelatorum, comitum, ct baronum, 
nec non et caetcrorum virorum prudentum consilio, et 
“ assensu, ad salutem humani foederis statuerunt.’^ [Ty**" 
rel’s Bibliotheca Politica, dial. lo. Also many instances of 
Norman great coiuicils, collected by Brady.] 


them- 
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thetnfelves by fupporting his cauie in the field, 
were, doubtlefis, depriyed of their pofieflions ; 
but the reft of the Engliih, who fubmitted to 
the authority of the monarch, "were treated with 
marks of his favour and confidence. Many 
of thoie who had been in arms againil him, 
were overlooked or forgiven ; and the people 
in general received afluranccs of his protection. 
London, and the other cities of the kingdom, 
w'cre confirmed in their immunities and pri- 
vileges. Even Edgar Atheling himfelf, the 
lineal heir of the crown, was permitted to live 
in fafety, and to retain the eftate and honours 
which had formerly been conferred upon him, 
Juftice was every where adminifiered, not only 
with great impartiality, but by tempering cle- 
mency with fcverity ; and, the public tran- 
quillity being thus, in a fhort tirne, perfectly 
reftored, the government under the new fove- 
reign proceeded, withput interruption, in its 
former channel.* 

* Several historians, who ^te near that pcrlutl, consi Jer 
William’s advancement to the English throne as the clllrt 
of a formal cleilion. W illiam of Polilou, this king’s 
lain, gives the following account of it : Die orclinationi 

“ dccreto locutus ad Anglos concedenti sermone Eboraci 
“ Afchiepiscopus, sapiens, bonus^cloqnq ns, an conscntirciit 
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But though the conftitution wa? far froti) 
being converted into an abfolute monarchy, 
by virtue of an immediate conqueft, a confider- 
able change was, about this time, introduced, 
both in the ftatc of landed property, and in th? 
authority of the fpvereign. For this change, 
the country, during the latter part of the 
Anglo-Saxon government, had been gradually 
ripened and prepared. When by the frequent 
converfion of allodial into feudal ellates, the 
fmall proprietors of land were at length reduced 

euin sibi domhium coronari inquifivit; protcstatl sunt 
hilarum consensum universi minime liaesitantes, ac si 
coelitus una mente data, un^uc voce, Anglorum, quam 
facillime Normanni consoniierunt serniocinato apud eos, 
“ ac seiitentiam praecunctatorium Constaiitini Prxsulc, sic^ 
“ clectum consecravit Archiepiscopus,’’ &c. 

Odericus Vitalis, who lived in the reign of William Ru- 
fus, speaks of the same event as follows : Dum Aldrcdus 
Praesul alloqueretur Anglos, et Godofredus Constanti- 
niensis Normannos, an conccdcrent Gulielmum regnare 
** super se, et universi consensum hilarem protestarentur 
una vocc non unius linguse locutione/’ 

Gul. Gemeticensis, in his history of the dukes of Nor- 
mandy, agrees with the two authors above quoted, Ab 
omnibus,” says he, ** turn Normannorum, quam An- 
glorum roccribus rex est eketus^^ &c. Tyrrel’s Biblior 
theca Polit* dial. lo. 


into 
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into the condition of military fervants, thofc 
great lords, who remained at the head of ex- 
tcnfive diftridts, were brought into a more 
dired oppofition and rivalfliip to one another. 
Their eftates, by gradual enlargement, were 
become contiguous; and thole intermediate 
poflelTors, whom they had formerly been em- 
ployed in fubduing, were now diftributed upon 
cither fide, and ready to affill: their rcfpec- 
tivc fuperiors in their mutual depredations. 
Thofe hereditary fiefs, which had been fcatter- 
ed over a multitude of individuals, were now 
concentered in a few great leaders ; w ho felt a 
llronger incitement to the cxercife of recipro- 
cal hoftilities, as well as the capacity of profe- 
cuting them w'ith greater vigour and jicrfeve- 
rance, according as their power, together with 
their pride and their ambition, had been aug- 
mented. The public magiftrate was often 
unwilling to interfere in reconciling their dif- 
ferences, and w'as even pleafed to fee their force 
wafted and broken by their mutual ravages. 
The greater nobles W'ere thus permitted to in- 
jure and opprefs one another at their own dif- 
cretion ; and, being expofed to fuch difficulties 
and diftrefles as had formerly been fuftained by 

the 
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the proprietors of fmall cftates, were oblige4 
to extricate themfelvcs by fitnilar expedients. 
They endeavoured to provide against the dan- 
gers which threatened them, from the inva- 
fion of fome of their neighbours, by forming an 
alliance with others ; or, if this refource had 
proved ineffe<Sual, by courting the favour and 
foliciting the protection of the king. Nothing 
lefs than the power of the crown was capable, 
in many cafes, of delivering them from their 
cmbarrafTment ; and, in order to procure that 
relief which their fituation required, it was 
neceflary that they Ihould promife, upon their 
part, a return of good offices. Jf they were 
anxious to enjoy that fecurity which he beftow- 
cd upon his immediate retainers, they could 
not decently withhold from him the fame 
homage and fealty, or refufe to perform the 
fame fervices. They found, in a word, that 
it was expedient for them to refign their allo- 
dial property, ^nd to hoW their elates by a 
feudal tenure as vaifals pf the crown. 

The political theatre, at that time, exhibited 
a frequent repetition of the fame parts by dif- 
ferent aClors. Thofe opulent individuals^ who 
had formerly been in a condition, to opprefs 

their 
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their neighbours, and force them into a ftate 
of dependence upon the fbvereign, were, by a 
different combination of rival powers, or by an 
alteration of circumffanccs, rendered, on other 
occafions, incapable of maintaining their own 
independence ; and being, in their turn, in- 
duced to fupplicate the interpofition of the 
crown in their favour, w*ere obliged to purchafe 
it by the fame terms of fubmiffion. As thefe 
refignations of land were in the highefl: degree 
advantageoUsS to the fovcrcign, we can have no 
doubt that the influence of the court would be 
uniformly exerted, and that every poffible ar- 
tifice would be employed, in promoting them* 
The great nobles w ere thus rendered fubordi- 
nate to the crown in the fame manner as the 
inferior free people had become fubordinatc to 
the nobility ; the whole kingdom w'as united 
in one extenfive barony, of w’hich the king be- 
came the fuperior, and in fomc meafurc the 
ultimate proprietor : and the feadal fyftem, as 
it is called, of which the foundations had been 
laid fcveral centuries before, was at length en- 
tirely completed. 

From the ftate of England, about the ac- 
ceffion of the Norman race of kings, a change 

VOL. II. c of 
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of this nature was lively to have happened ; 
though it was, undoubtedly, promoted and ac- 
celerated by the peculiar circumiiances oi 
William the conqueror. From the great abi- 
lities of that prince, as well as from the manner 
in which he afeended the throne, he became 
polTefled of uncommon perfbnal influence ; 
and, by his uniting the dutchy of Normandy 
to the crown of England, the royal demefnes, 
and the public revenue, were greatly extended. 
But above all, the numerous forfeitures, incur- 
red by the partifansof Harold, and by fuch as 
were incited to afts of rebellion, during the 
courfe of William’s reign, enabled the fove- 
rcign to acquire a prodigious landed territory 
in England ; part of which he retained in the 
pofleffion of the crown ; and the refl; he be- 
llowed upon his favourites, under condition of 
their performing the feudal fcrvices. 

It muft not be overlooked, that this feudal 
policy was extfndcd to the greater ccclefiaftical 
benefices, as well as to the eftates of the laity. 
The bllhops and abbots became immediate 
vafials of the crown ; and, though not bound 
to the king for perfonal fcrvice in war, were 
obliged to fiipoly him with a number of mili- 
tary 
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tary tenants proportioned to the extent of their 
poflefljons. Notwithftanding the great niriii- 
ence of the elergv, fupported by the Boman 
pontiff, who frrongly renionftratcd againft this 
innovation, yet, as ccclchaftical benefices were 
enjoyed only for life, thofe churchmen who ex- 
pcd:ed preferment from the crown were, with- 
out much difficulty, prevailed upon to accept 
of a benefice, under luch general conditions as 
now began to be impofed upon all th.e' great 
proprietors of land. 

The change which was thus effeded in the 
flate of the great nobles, was far from being 
peculiar to England. It was extended, nearly 
about the fame time, over all the kingdoms in 
the weftern part of ICurope ; and in moll of 
them, was the rcfult of no conrjudl, or violent 
effort of the fovereign, but appear', to ha^ e- pro- 
ceeded from the natural courfe of tlie feudal 
governments. 

In France the great barons appear to iiavc 
become the immediate vaffals of t!;e crown, 
in the time of Flugh Capet ; w hole re'gn began 
about eighty years before the Nornian. eon- 
queft; and who obtained the regal dignity, 
without any appearance of diforder or viol-.-nee, 

c 2 by 
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by the free eledion of the national affembly. 
The feudal inftitutions having been completed 
in that kingdom, of which Normandy con- 
ftituted one of the principal baronies ; it is 
likely that William, when he came into Eng- 
land with a train of Norman vaffals, found it 
the more eafy to eftablifli that lyflem, be- 
caufe his followers had already been acquainted 
with it in their own country. 

In the German empire many powerful 
barons became vaffals of the emperor, as early 
as the reign of Otho the Great ; who had like- 
wife been advanced to the fovcrcignty, not by 
force of arms, but by the voice of the diet. 
From particular caufes, however, the feudal 
fubordination of the nobility was not rendered 
fb univerfal in Germany as in other European 
countries.^ 

By 

* Concerning the time when the feudal system was In- 
troduced into England, authors of great note have enter- 
tained very different opinions. Lord Coke, the judges of 
Ireland who gave their decision upon the case of defective 
titles, Mr. Seldcn, the author of the Mirroir dcs Justiccsy 
and many others, suppose that it was established under the 
Anglo-Saxon government. Lord Hale, Mr. Somner, 
Camden, Dugdale, Matthew Paris, Bracton, maintain that 

it 
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By this alteration in the ftate of landed pro- 
perty, the power of the crown was undoubtedly 
increafed ; but it w'as not increafed in fo great 

a proportion 

it was unknown before the Norman conquest. — Sir Henry 
Spelman, in liis Gloflary, seems to hold this last opinicn ; 
but in his posthumous treatise he explains his meaning to 
be, only that fiefs did not become hereditnry^ so as to yield 
feudal incidents, before the reign of William the conqueror. 
The opinion which I have delivered above seems to account 
for these opposite conjectures. It seems impossible to deny 
that there were fiefs among tlic Anglo-Saxons ; on the other 
hand, it appears equally clear that there were many allodial 
estates principally in tlie hands of the great nobility. No- 
thing therefore remained for William, towards completing 
the feudal system, but the reduction of these last into a 
state of vassalage. 

We find accordingly, that, in the twentieth year of his 
rtign, this monarch, having finishcil a survey of all the 
lands in the kingdom (except those of Northumberland, 
Cumberland, and Westmoreland) summoned all the great 
men and land holders, to do homage and swear fealty to 
him. The expression used in the Saxon Chronicle, in 
mentioning this fact, is, Proceresy rf ounies pritiHa icruiitcSy se 
illi subdedcrey cjmque facti sunt vassalli. Having become 
vassals of the crown, at that time, it may be inferred they 
were not in that condition formerly. It is further probable, 
that tJie twenty years which had elapsed, since the accession 
of William, were occupied in bringing about this great re- 
volution j for if the great men had been crown vassals 

c 3 during 
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a proportion as at the firft view may perhaps 
be imagined. When the allodial eftates of the 
great lords were converted into fiefs, they were 
invariably fecured to the vaflal and his heirs. 
The power and influence of thofe opulent pro- 
prietors were therefore but little impaired by 
this change of their circumfliances. By their 
tenures they were fubjed to the jurifdidion of 
the king’s courts, as well as bound to ferve him 
in war ; and they were liable for various inci- 
dents, by which his revenue was confiderably 
augmented ; but they were not in other re- 
fpe<fis dependent upon his will; and, while 
they fulfilled the duties which their condition 
required, they could not, with any colour of 
jufliice, be deprived of their pofleffions. Nei- 
ther was the fovereign capable, at all times, of 
enforcing the performance of the feudal obli- 

during the Saxon government, it was the interest of this 
prince not to delay their renewal of the feudal engagement 
by their swearing fealty to him as soon as he came to the 
throne. 

From Doomsday-book, which is now happily laid open 
to the inspection of all the world, this fact is made still 
more certain, as innumerable instances occur of land- 
holders, who arc said to have held their lands alhdially, in 
the reign of Edward, the preceding king. 

gations ; 
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stations ; but from the power of his great vaf- 
fals, or the exigence of his own fituatlon, he 
found it necefl'ary, in many cafes, to connive 
at their omifTions, and even to overlook their 
offences. 

The reign of William the Firft was filled 
wdth difquictude and uneafinefs, both to tlic 
monarch, and to the nation. About fix 
months after the battle of Haftings, he found 
the kingdom in fuch a ftatc of apparent tran- 
quillity, that he ventured to make a vifit to 
Normandy; in order, as it fiiould feem, to re- 
ceive the congratulations of his ancient fulyc(fts. 
He probably intended to furvey his late eleva- 
tion from the moft intcrefting point of view, 
by placing himfclf in the fituation in which he 
had planned his undertaking, and by thence 
comparing his former anxious antici])ations 
with his prefent agreeable reflections. William 
is, on this occafion, accufed by fome authors 
of having formed a refolution to feize the pro- 
perty of all his Englifli fubjccts, and to reduce 
them into the moft abject flavery. He is even 
fuppofed to have gone fo foon into Normandy, 
for the purpofe of giving them an opportunity 
to commit ads of rebellion, by which a pre- 

c i tence 
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tcnce might be afforded for the fcverltles which 
he had purpofed to execute.^ But, as this 
has been advanced without any proof, fo it ap- 
pears in itfelf highly improbable. It is alto- 
gether inconfiftent with the prudence and 
found policy aferibed to this monarch, not to 
mention the feelings of gencrofity or jullice, of 
which he docs not feem to have been wholly 
deftitute, that he fliould, in the beginning of 
his reign, have determined to crulh and deftroy 
the Englilh nobility, merely for the fake of 
gratifying his Norman barons ; fince, by doing 
fo, he muft have expeefted to draw upon him- 
felf the hatred and refentment of the whole 
kingdom, and to incur the evident hazard of 
lofing that crown which he had been at fo 
much trouble and expenfe in acquiring. Al- 
though William was, doubtlefs, under the ne- 
ceffity of bellowing ample rewards upon many 
of his countrymen, it was not his intereil that 
they fhould be enriched, or exalted beyond 
meafure. Neither was he of a charader to be 
guided by favourites, or to facrifice his authority 
to the weaknefs of private affedion. When 
be found himfelt feated upon the Englilh 

* Hume’s Hist, of- England. 
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throne, it is natural to fuppofc that he would 
look upon the dutcliy of Normandy as a dillant 
province, or as a mere dependency of the 
crown of England ; and that he would be 
more interefted in the profperity of the latter 
country than of the former, as being more im- 
mediately connected with his own dignity and 
reputation. Upon his return from Normandy, 
William, accordingly, exerted himfclf in put- 
ting a flop to thofe quarrels which, in his ab- 
fcnce, had broke out between his Englilli and 
his Norman lubjedbs, and in giving redrefs to 
the former, for thofe injuries which they had 
futfaip' I from the latter. In particular, he cn- 
deavourcc), every v.hcrc, to nftore the Englilh 
to tl;o<e pofielhons from which they had been 
expelled, through the partiality, or want of 
authoiity in thole pcrfbns with whom he had 
left the adminiftratlon of government. 

Several ciicumftanccs contributed to render 
this monarch unpopular, and have fubjeded 
his condu(^l to greater clamour and cenfurc 
than it appears to have merited. 

1. The jealouly with which the Englifli 
beheld the Normans, whom they looked upon 
a.s intruders, and who became the ruling party, 

gave 
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gave rife to numberlefs difputes, and produced 
a rooted animofity between them. The parti- 
ality which, in fuch cafes, might frequently be 
difeovered, and perhaps was oftener fufpeded, 
in the fovereign, or in thofc to whom he 
committed the inferior branches of executive 
power, Inflamed the paffions of men who con- 
ceived themfel ves loaded w'ith injuries, and ex- 
cited them to frequent infurredlions. By the 
punilhment, which fell unavoidably upon the 
delinquents, and which could not fail to be 
regarded by their countrymen as rigorous, new 
difeontents were occafioned, and frcfli commo- 
tions were produced. 

To the avcrfion which the Englllli conceived 
againfl: William, as a Norman, and as the 
friend and protestor of Normans, they joined 
a ftrong prejudice agalnft thofe foreign cuftoms 
which he and his followers had Imported. 
Devoted, like every rude nation, to their an- 
cient ufages, they w'cre difgufted with thofc 
Innovations which they could not prevent ; 
and felt the utmofl; reluctance to adopt the 
peculiar manners and policy of a people by 
whom they were opprefled. The clamours 
propagated againft particular laws of William 

the 
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the conqueror, which were confidered as the 
raoft opprcffivc, may ferve to dcmonftrate, that 
his fubjeds had more difpofition to complain 
than there was any reafon to jullify. It ap- 
pears that the origin and nature of fome of 
thefc laws have been grofsly mifunderftood and 
mifrcprcfcntcd. The regulation, for inftance, 
that lights fliould be extinguilhed in every 
houfe by eight in the evening, for the execu- 
tion ofw'hieh, intimation was given to the 
public b)' the ringing of a bell, thence know'n 
by the name of the curfew, has been regarded 
as the moft violent exertion of tyranny ; and 
the moft incontc liable evidence, not only that 
William was determined entirely to break and 
fubdue the fpirit of the Englifli, but that he 
was held in continual terror of their fccret 
confpiracics. It is now generally underftood 
and admitted, that this was a rule of police 
cftablilhcd in the greater part of the feudal 
nations ; as by the extreme fobriety which it 
enforced, it was peculiarly adapted to the cir- 
cumftanccs of a limplc people. Another law’’, 
the fource of much complaint, and deemed an 
intolerable grievance, was, that when'a Nor- 
man w'as robbed or llain, the hundred, within 

w hofc 
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■wbofe territory the crime had been committed, 
lliould be refponfible, and fubjeft to a pecuniary 
punilhment. This regulation, which, in all 
probability, had become ncceflary, from the 
multitude of Normans that were daily alTafli- 
nated, was originally of Saxon inftitution, and 
was only accommodated in this reign to the 
exigence of the times. 

2. The extenfion of the prerogative, by re- 
ducing the allodial proprietors of land into a 
Hate of vaflalage under the crown, was like- 
wife, we may fuppofe, the ground of dilTatis- 
fadlion and murmuring to thofc great barons, 
who found thcmfelves deprived of their ancient 
independence, and were expofed to much vex- 
ation from thofe various incuknts, the fruit of 
the feudal tenures, that were now claimed by 
the fovereign. The dilcontent arifing from 
this caufe, and the dclirc of recovering that 
condition wdiich they had held under the 
Anglo-Saxon princes, was not limited to the 
Engllfti nobility ; but was readily communi- 
cated to thofe Norman chiefs who had obtain- 
ed eftates in England, and were naturally ani- 
mated with the ambition of fupporting the 
privileges of their owm order in oppofition to 

the 
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the claims of the fbvercign. One of the moft 
formidable infurre<ftions, during the reign of 
William the Firft, appears to have been ex- 
cited and conduced by fomc of the principal 
Norman barons ; and to have proceeded from 
the impatience of thofc individuals under that 
recent authority which the crown pretended 
to excrcifc. 

3. Another circumftance which contributed, 
no Icfs than either of thofc which have been 
mentioned, to render William unpopular, was 
the refentment of the clergy, whom he greatly 
offended by his exadions from them, and by 
his oppofition to the progrefs of ecclcfiaftical 
authority. As the clergy poflefled great influ- 
ence over the people, fo they were the only 
hiftorlans of thofc times ; and in eflimatiug 
the charadler of any particular prince, they 
feem to have bad no other criterion but the 
liberality and favour which he difplaycd to the 
church. According to his dir{X)fition5 in this 
refpeft, they appear to have extolled or depre- 
ciated his virtues, to have aggravated or e.xtc- 
nuated his vices, and to have given a favourable 
or malignant turn to the whole of his beha- 
viour. From thefc impure fountains the 

frrcain 
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{beam of ancient hiftory contra^d a pollu* 
tion, which has adhered to it even in the 
courfc of !atcr ages, and by which it is pre- 
sented from refleding a true pidure of the 
J)aft occurrences. 

After all, it cannot be controverted, that 
this monarch was of a fevere and inflexible 
temper; and that he puniflied with rigour 
every attempt to fubvert or to difturb his 
government. That he was rapacious of money, 
as the great inftrument for fupporting his au- 
thority, muit likewife be admitted. Among 
other exadions, he revived a tax, no lefs 
hateful than Angular, known to the Englith 
by the name of Dane~gelt, which had been 
aboliflied by Edward the confeflbr. It appears 
to have ariien from an extraordinary contri- 
bution, which the Anglo-Saxon kings were 
under the ncceflity of levying, to oppole the 
inroads of the t)ancs, or to make a compofi- 
tion with thofc invaders. According to the 
maxims of prudence, common to the princes 
of that age, William was not content with 
providing a revenue fufficient to defray his 
annual cxpencc ; but accumulated a large trea- 
fiirc for the iupply of any fudden or extraor- 
dinary 
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dlnary demand. That he exterminated, how- 
ever, the whole Elnglilh nobility, or confidcr- 
ablc proprietors of land, or that he ftrlppcd 
them of their polTcffions, as has been aflerted 
by Dr. Brady and by Ibmc later writers, froni 
the authority of fome declamatory and vague 
exprelTions in one or two ancient annaliib^ 
there feems no good reafon to believe.* 

This point has been the subject much (ii^uisitKlh 
4nd controversy. See Petit's Rights of the Com merit 
aOcrteJ — Atwood’s Janus Anglorumab Atitiquo— Cook’k 
Argumentum Antinormanicum — ^Tyrrell’s History — and 
Bibliotheca PoUtica, dial, l o. On the other side of the 
question, Dr. Brady’s History, and his various political 
treatises. 

From an inspection of Doomsday-book, it cannot bt 
denied, that William the first, before the end of his reign, 
had made prodigious changes in the hndtil jirojvrty of 
England, and that very large est.itcs were conferred nj'ort 
his Norman barons, who had the principal siiare of hit 
confidence. — But, on the other hand, it seems ciiually 
clear, that a great part of the landed property rcninineJ in 
the hands of the ancient possessors. Whatever ben! .nt 
were imposed upon the church, it is not alleged tliat 
the. clergy, or that any religious sock tics, which had 
been established under the Anglo-Saxon govcrtimciu, 
were deprived of their property. These ccclcsiaMicnl 
estates were of great extent, atid the tenants, or knight*, 
who held of the church, were numerous and pf.tvcTful. 

Of 
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When, at the lame time, the lituation of 
William, and the difficulties which he was 

Qf 50,215 knights* fees, computed to have been in 
England not long after the conquest, no fewer than 20,015 
arc said to have belonged to churchmen. It must be 
owned, however, that when vacancies occurred in church 
Imngs, they were most commonly bestowed upon Nor- 
nnns. 

With respect to the luty, there are great numbers 
mentioned in Doomsday-book, as having held estates in 
the reign of Edward the Confessor. This is so palpable, 
that even Dr. Brady himself, in his answer to the Argu- 
mentum Antinormanicum, seems to abandon his assertion, 
that the Engli^ were deprived of their possessions, lond 
contents himself with maintaining, that ^the nature of their 
property was changed, by their being reduced into the 
subordinate state of vassalage. 

But even here the fact seems to be misrepresented, and 
in the list of crown vassals recorded in Doomsday, we 
may discover great proprietors, who held lauds in England 
before the conquest : such as, Radulfus de Mortimer— Hugo 
de Polrth-^vad. even in this number we may reckon the 
Bari of Moreton, who, though a Norman, had, along 
with many others, obtained English possessions in the 
reign of Edward the Confessor. Among those crown 
vassals, it seems difficult, in many cases, to distinguish 
the names of the Norman from those of the Anglo^axon 
families i but there are many yrhkh appear to have been 
appropriated to the latter. Such as, Otwaldf Eldred, 
Albert^ Grimbald, Edgar^ Edmund^ Alund, 

It 
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obliged to encounter^ are propeilj confidered* 
it mail oa tiie one hand be , acknowledged, 
that the rigours imputed to him were, for the 
moft part, excited by great provocation ; 
on the other, it may be doubted, whether 
they were not in ibmc degree neceiTary for 
reducing the country into a (late of tranquillity ; 
and whether a fovereign, cndow'cd with greater 
mildnels of difpohtion, would not have pro- 
bably forfeited the crown,' as well as involved 
the kingdom in greater calamities than thofe 
which it adually fuffered. 

William Bufus, the fecond ion of the Con^ 
quenEx*, fucceeded to the throne, in preference 
to Robert his elder brother, from the recom- 

It is said indeed, hj William of Malmsbury and Henry 
of Huntingdon, that, about the end of William’s reign, 
no Englishman was either a iuhp, abbot, or al, in England. 

We may add, that, supposing the whole of the English 
to have been extirpated by William the Conqueror, it 
would not thence follow that his government became 
absolute. For what motive could have induced his Nor- 
man barons, now become English nobles, and possessed 
of immense estates, which were secured to them in per* 
petuity, to acquiesce in any violent extension of the pro* 
roji^v^ to which neither the nobility of Normandy nor 
of England had been accuMomed ? 
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mencbition of hb father ; from the influence 
of Lanfranc, the arehbifliop of Canterbury ; 
and flom his being, at his father’s death, in 

t gland to fopport his claim, while his bro- 
T was at a diflance. His reign exhibits the 
fame afped of public affairs with that of his 
father; the internal difcord of the nobles; 
their frequent infurredions againft the fbve- 
reign ; with his correfpondent efforts to keep 
them in fubjedion. As by the fucceffion of 
this prince; the dutchy of Normandy, which 
was bequeathed to Robert by his father, was 
detached from the crown of England, many of 
the Norman barons, forefeeing the inconve> 
nience that might arife from a divifion of their 
property under different fovereigns, endeavoured 
to prevent his eflablifhment, and raifed a 
rebellion in favour of Robert. But the fame 
circumflance, which rendered the advance- 
ment of William fo difagreeabk to the Nor- 
mans, made this event equally deflrable to the 
Englifh, who dreaded the continuance of a 
connexion, from which, in the late reign, 
they had experienced fo much tmeafinefs and 
hard treatment. By their ailiftance, the 
Norman rebels were loon defeated ; the eftates 

of 
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of the^reater fAit of ^em were codfifcated ; 
and the authority of ;&C‘klDg was completely 
eilablUhed : a proof &at> in the reign of the 
Conqueror, the EngUfli nobility or €Oniid«|^e 
land'holders were far from ’being extirpat^; 
and that their power was not nearly ib much 
impaired as hasvbecn pretended. 

Not long after,- the king paiTed over into 
Normandy, with an army, in order to retaliate 
the late difturbances which had been promoted 
from that quarter ; but before hoftilitics had 

* l^he expression used oh this oceasion.by 'William of 
Malmsbury, is, ** Rex videos Nonnannos pene in lioa 
** nbss con^iratoti Anglos ^robos et fortes viros, ^ai 
atSme msdui rrutit, invitatoriis scriptis arcesstt i quibut 
** super i^luriis suis qucremoniam .facicns, bonasqh^k^ev 
" et tributonim levamen, liberasque venationev polUceos, 
fidelitati suz obligavit.” Ordcricus Vitiilis saysi " Lan> 
** ftancum archiepiscopum, cum su^ganeis prxsulibus, 
** et'cdmites Aiigluque tuiuraUf, convocaviti et conatus 
«dTenaciorum»etveUewam|apugnan^ edi, indkaviu” 
Dr. Bradf( whose system led him to maimain tlua none 
of the native English retained considerable property in the 
end of the reign of 'William the Conqueror, labours to 
prove, that, by the AngR Naturaks, and the Attgli qui 
wOm mmt raididt Normans, or Frenchmen, who had 
settled in Eoglapd, are to be understood, in oppodtion to 
sudi as lived in Normandy, or were but recently come 
from that country. 
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ptt(hcd t9 any confoicrahlc length, a re- 
CQii^atbn, between the two brothers, was 
efifeded, by the interpofition of the principal 
nc^fy in both countries ; and a treaty was 
cbncloded, by which, among other articles, it 
was a^ed, that, upon the death of either, 
without ifluc, the (orvivor ihould inherit his 
dominions* Twelve of the moft powerful 
barons OQ each fide became bound, by a iblcmn 
oath, to guaranty this treaty : a circumftance 
which, as Mr. Hume obferves, .is fuffident to 
Ihcw the great authority and independence of 
the nobles at that period. Nothing can afford 
fuller convidion, that neither this Icing nor 
his predecefibr, though they undoubtedly ex- 
-tended their prerogarive, had been able to 
deftroy the ancient arifbocracy, and to eftabliih 
an abiblute defpotifm. 

The reunion of Normandy with the do- 
minions of the EngUih monarch was, however; 
more fpeedily accompliihed, in confequence of 
an event, by which, at the fame time, all 
Europe was thrown into agitation. I mean, 
the drufa4es ; which were begun in this reign, 
tpwarcb the end of the eleventh century, and 
continued for about two bundi^ years. The 

caufes 
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caufcs which produced thofe expeditions ; the 
general fiiperftition of the age, by which ^hrif- 
tians were infpired with a d^ee of phrcnfy 
.to deliver the holy fepulchre, and the holy 
land, from the hands of infidels'; and the am- 
bitious defigns of the Pope^ fuppoited by the 
whole Weflera church, td extend the domi- 
nion df Chriflianity over both the religion and 
the empire of h^homed ; thefe circUH^fcances 
inflamed moft of the princes of Europe with 
an eager defire of fignalizing themfelVes in a 
war, from which they had the profpbfl, not 
dnly of the highefl reputation and glory in 
this world, but of much more tranfeendent 
rewards iii the next. Such motives were pe- 
culiarly calculated to work upon the gallant^ 
thoughtlefs, difintcieftcd charaffcer of Robert, 
the duke of Normandy ; who, in the fame pro- 
portion as he was deficieht in political capacity, 
feems to have excelled in military accomplifli- 
roents, and to have been pofleiTed with idl 
thofe religious fentiments, and thofe romantic 
Motions of military honour, which were fafhion- 
able in that age. Embarking, therefore, in the 
firR crufadcjai^l^ingunderthe neceility raif* 
ing money to equip him for that extraordinary 
enterprife, he was j>revailed upon to mortgage, 

p 3 to 
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toliis brdthor tht king ofJEngland, the dutchy 
of NarnlaQdy, for the paltry fum of ten thou* 
'fand marks. William Rufus took no part in 
that^ war, and feems to have beheld it with 
per&iSl ihdi^rence.', iHe was upon bad terms 
with the clergy, whoft refentment he incurred 
by tiac contributions which lie levied from 
them ; and he has, partly, we may fuppolc, 
for th^tfeaipn, been branded even with irre- 
ligion and profanenefs. His covetous difpo- 
fition allowed him to entertain no fcruple in 
taking advantage of his brothers neceffities; 
and, being immediately put in polTeflion of 
Normandy, his authority, by this extenfion 
of territory, and by the diftant occupation thus 
given to Robert, was more firmly eftablifhed. 
This monarch, after a reign of thirteen 
years, shaving been killed accidentally, by an 
arrow aimed at a wild bead, was fucceeded by 
his younger brother, Henry ; who immediately 
icized upon the treafure of the late king, and 
obtained poffeffion of the throne. The duke 
of Normandy was at this time in Syria, where 
he had gained great reputation by his valour, 
it was to be cxpcAed, that^ foon as he 
ihould be informed of thefe tranfa^ions, be 
would take vigorous meafures for fupporting 

his 
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his title to the crown of England. Few of the 
Englilh princes have appeared at their aecelfiori 
to be furrounded with greater dangers and 
difficulties than Henry the firft ; but his capa- 
city enabled him to encounter them with firm- 
nefs, and to extricate himfelf with dexterity. 

During many of the reigns that fficceeded 
the Norman conqucft, we find that the de- 
mands of the nobility, in their difputes with 
the fovereign, and the complaints of fuch as 
were difcontented with the government, were 
pretty uniformly confined to one topic, ” the 
reftoration of the laws of Edward the con- 
(diof.” But what particular nbjed they 
had in view, when they demanded the refio- 
ration of thole laws, it is difficult to aicertain. 
That they did not mean any colle^on of lla- 
tutes, is now univerlally, admitted ; and it 
feems to be the prevailing opinion, that their 
demand related to the iyfiiem of common law 
eftabliihed in England before the Norman con- 
queft. From what has been obfcrvcd con- 
cerning the advancement of the feudal fyllem 
in the reign of William the firft, it apprars 
evident, that the nobility had in view the 
recovery of the allodial property, and the in- 

D 4 dependence. 
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df^denoe, which they had formerly enjoyed. 
They te with regret, we may eafily fappofc, 
the late diminution of their dignity tmd inr 
•flucncC; and fihmittcd with reluctance to the 
njilitary fervice, and. to. the other duties in- 
cumbent on them n& wiirals of the crown. 
The feudal incidents, which were levied by 
the crown-officers, and of which the extent 
was not afeertained with accuracy, were, in 
particular, the fource of much vexation, and 
^ve occaiion to many complaints. Of thefc 
complaints the fuccels was generally, propor- 
tioned to the difficulties in which the fove- 
rcign was involved, and the neceffity he was 
under of purebafing popularity by a redrefs of 
grievances. 

As Henry the firft was expofed to all the 
odium attending an open and palpable ufur- 
pation, and was threatened with an imme- 
diate invahon from the duke of Normandy, 
the ackiiowlcdged heir of the crown, he en- 
deavoured to fecurc the attachment of his 
barons by yielding to their demands; and, in 
the beginning of his reign, he granted them a 
public charter of their liberties, by which the 
encroachments of prerogative made in the 

reign 



PJ| 0 «&XSS Ot FBOD/LL IY8TSM» &C. 41 

reign of his fether^ and of his brother, were 
limited and reibained. When we examine 
this eharter, the of thofe that were pro* 
cured from the Elngliih monarchs after the 
Norman conqueft, wo find that, befides con* 
taining a ;clauie with, reipe^ to the privileges 
of the church, it relates principally to the in- 
cidents of the feudal tenures. 

One of the moft opprefiive of theie was 
•wardjhjp ; by which the king became the 
guardian of his vaiTals, in their minority, and 
obtained the poiTeftion of their eftates during 
that period. It is probable that this important 
privilege had not, in the cafe of crown- vaflals, 
been yet fully eftablilhcd ; iinee the guardian- 
ihip of them is, in the charter of Henry the 
firft, relinquiftied by the king, and committed 
to the neareft relations . 

The reliefs or compofition, paid by the heir 
of a vafiTal, in order to procure a renewal of 
the invefture, was not given up by the Ibvc- 
reign ; but the extent of this duty appears to 
have been fettled, with a view of preventing 
opprefTion or difpute in particular cafes 

The charter of Henry I. published by Blackstone. 

Ibid. 
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cThe tnodent of marriagef by whichi in after 
^mcs, the fuperior was entitled to a compo* 
fition, ^ allowing his Taflals the liberty of 
manyiog, ieenis, by this charter, to have ex> 
tended np farth<ir than the privilege ofhin* 
dering them from forming, by intermarriages, 
an alliance wkh bis enemies''^. 

J pon the whole, the parties appear to have 
ided, in this famous tranfadion, to com- 
pound their dlderences. The feudal fuperio- 
rity the crown is permitted to remain; 
while the nobles are, on the other hand, re- 
lieved hrom forae of the chief inconveniences 
which had refulted from it; and, after the 
regulations particularly fpecified, the charter 
c(^tiiins a general claufc, in which the king 
promifes to obferve the laws of Edward the 
confefTor, with fuch amendments as William 
the hrft, with the advice of his barons, had 
introduced. Copies of this deed wxre lent to 
all the counties of England ; and depolited in 
the principal monallcries, in order to prelerve 
the menrory an agreement, by which the 
prerogative of the crown, and the rights of 


* The charter of I. published by Blackstone, 

the 
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the people, in fevend uiipoftant articles, were 
afcertained and defined. 

The popularity which Henry acquired by 
thele prudent conceifions, enalded 'him to 
defeat the ill-concerted enterprizes of the duke 
of Normandy; who, becoming the dupe of 
his brother’s policy, was perfuaded to refign 
'his prefent claim to the crown, in con&^ 
qucncc of an agreement fimilar to that whtm 
had formerly been made with William Rufus* 
that, upon the death of either of the two 
princes without ifiue, the furvivor Ihould in- 
herit his dominions. Not contented with the 
quiet pofiefiion of England, Henry fbon after 
invaded Normandy ; gained a complete vidory 
over Robert, and reduced the whole country 
into fubjedipn. The duke himfclf, being 
taken prifoner, was carried over to England, 
and . detained in culdiody during the remainder 
of his life, which was eight and twenty years. 
It is added by fome authors, that he lived moil 
part of this time in utter blindnels ; having, 
on account of an attempt to make his etcape, 
been condemned to lofc his eye-fight. The 
charader of thefe two brothers appears to ex- 
hibit a ilriking coiitrail, in the virtues of ge- 

nerofity 
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Aeroiit^r and iirhate ai^edio^^ as well a$ in 
adivity and talents for pnbBc adairs ; and the 
vdfoirttinate duke of Noimandy was no lefs 
Aitingdillied by his fupcriority in the Ibrmer, 
than by his fefcriodly, or rather total dcfi- 
eiency» > in the latter. 

During a reign of thirty-five years, Henry 
enttdnded the adminiitratidn of government, 
wh conibnt moderatimi, and with unin- 
terrupted profperity. He was attentive to 
the grievances of his people, vigilant in the 
ditiributioo ofjuftice, and careful to levy no ex- 


adiom without confent of the national council. 
From the progrefs of ecclefiaftical ufurpation, 
he was involved in difputes with the church ; 
Injt in the courle of thele he conducted him- 
fclf with Aich addre/s, as not only to avoid 
the refentment; but, in the iflue, to become 
even the favourite of thC^ clergy. His cha- 
rarter has, of confequence, been highly cele- 
biirted : at the fame time, when regarded only 
in a public view, it icems to merit kll the 
praifes with which it has been tranfmitted to 
pofierity. 


Henry left no legitimate fons ; and only one 
daughter, Matikk ; who had been firft married 


to 
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to the emperor» and alterwards to tlie earl of 
Anjou» by whom fhe ' had children. Setting 
alide the confideration^ that her father was 
an ttfuj|>er» ihe had* according to the rules of 
luceeffion in that period, by which femdea . 
were beginning to inherit landed edates* the 
beft title to the crown; but a great part of 
the nobility were in the intcreft of Stepheon 
a younger fon of thecount of Blots* and grande 
fon* by a daughter* of William the conqueren; 
This noUepian* who had long refided in Eng* 
land* and was diftinguiihed by his popular 
manners* had procured nsany partizans; and 
was probably thought the fitter perlbn to wield 
the feeptre.* After obtaining poiTciTion of 
the fovereignty* he immediately called a par** 
liament at Oxford* in which he granted a 
charter* confirming all the privileges con- 
tained in that of bis predeeciTor ; and in the 
prefence of the afiemUy he took an oath to 
maintain them ; upon which the bifiiops and 
peers recogniied his authority* and fwme fealty 
to him f . The policy of this monarch was 


* Danid't Hist. 

t Qnd. ffiackstone* History of Uic Great Charter. 
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not equal to his bravery. During the long 
cpn;teil in which he wa3 engaged with Matilda, 
and' her eldcit ion, Henry, he was generally 
unfottunate; and, in the end, was obhged to 
yield the reveriion of the crown to the latter. 

Henry the fecoild, who fucceeded, in right 
df his -mother/ but who irregularly mounted 
the throne in her life>time, had excited fan* 
gttine expedations of a profperous and brilliant 
leign. To the early difplay of great adivity 
<■ and abilities, he joined the poiTeihpn of mo^e 
extenfive dominions than had belonged to any 
Englifh monarch. Upcm the continent he 
was mafter of Normandy, Britany, Anjou, 
Guiennc, and other territories, amounting to 
■"more than a third of the whole French mo- 
marchy. He was, at.the fame time, a defeen* 
dattt, though not a lineal heir, of the Anglo* 
Saxon monarchs ; his grandmother, the wife of 
Henry the firfl, being the niece of Edgar Athe- 
ling; a circumdance which contributed not a 
Httle to conciliate the adedion of the Englifh. 
Notwithfianding tbefe ' advantages, his ad« 
minidration, though full of vigour, was clouded 
with misffirtunes. Having conceived the 
defign of repreiEng the incroachments of the 

church. 
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church, and wilhing to execute this in [the 
iinoothcft and nnoft edet^ual manner, he pKx- 
moted to the fee of Canterbury bis principal 
favourite, Thomas a Becket, by whofe aifiil> 
ance he expelled that the dirediion of bis own 
clergy would be infallibly fccured. This pre- 
late, however, happened to poflefs a degree of 
ambition, not inferior to that of his mafter ; 
and no fboner found himfelf at the head of 
the Englifh church, than he refolvcd to dedi- 
cate his whole life to the fupport of eccleftafti- 
cal privileges, and of the papal authority.. 

The particulars of that controverfy, which 
terminated fo unfortunately, and fo difgncc- 
fully, to the king, are known to all the world. 
The greateil monarch in Europe, reduced to 
the neceffity of walking three miles barefooted, 
to the tomb of Saint Becket ; proflrating him* 
felf before that fhrine, and lying all night upon 
the cold pavement of the cathedral, in prayer, 
and with demonftrations of the deepeft peni- 
tence, for having offended a man from whom 
he had received the higheff provocation ; and, 
after all, fubmitting to be feourged by the prior 
and monks of the neighbouring convent ; bc- 
ffdes yielding up implicitly all thofe point* 

which 
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vhkh had been the original caufe of the con- 
teft: fuch .an unufual and humiliating fipc6^ 
tade cannot fail to excite fingular emotions ; 
and k is believed that few readers can peruie 
this part of our hiilory without vihble marks 
of indignation. . 

Thateccleliaftical tyranny is more extcnfively 
mifehievous than civil, is indifputable ; and 
that the former fliould therefore raife greater 
indignation than the latter, is reafonable.' 
There may be ground for fufpe<Sling, howevery 
that our feelings, in the prefent inftance, pro- 
ceed from a natural bias or. prejudice, more 
than from any fuch rational or liberal views; 
The ambition of St. Becket, though accom- 
panied with fuperior ileadincfs and intrepidity ; 
and though it may be conhdered as a purer 
principle of aflion, by purfuing the aggrandife- 
ment of his own order more than of himfelf ; 
yet is lels calculated to dazzle the imagination, 
and to leize our admiration, tha^i fbat of a 
Cclar or an Alexander, who makes his own 
will tl)e law of his condud, and who feruplea 
not to tread upon the necks of his people. 

Bchdes the feudal incidents formerly men- 
tkoedi which were a fort of rights referred by 

the 
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the fliperior, upon his granting fiefs in perpe- 
tuity, there was another pecuniary payment; 
which grew up in courfc of time, from the re- 
gular duty of militaiy lervlcc. As, in many 
ca&s, the performance of this duty became in- 
convenient for the vafifal, he was led to offer a 

y 

fum of money in place of his perfonal attend- 
ance in the field ; and fuch a compofition was 
generally acceptable to the fovercign ; who, by 
means of it, was enabled to hire a fbldier n^ore 
perfeAly fubjedl to his diredlion. The fum 
payable by the vafial in place of military icr- 
rices, the extent of which was at firfi deter- 
ifiined by an agreement with the king in each 
cafe, was denominated a feutage. In England, 
the praAlce of levying feutages became very 
general in the time of Henry the fecond.; 
when the connexions of the Ibvcreign with 
Fraac^ gave rife to more expenfive enterprizes 
than had formerly been cuilomary ; and con- 
fequently^nduced the crown vaflals more fre- 
quently to decline-their perfonal attendance. 

In this reign the conquefl of Ireland, as it is 
called, was begun and compleated. As that 
ifland had never been conquered, or even in- 
vaded, by the Romans, it retained, with its in- 
voL. 11. £ dependence. 
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depibndence, a total ignorance of thofe arts, and 
of that civilbation, which every where accom- 
panied the Roman yoke. It feems, on the 
othhr hand, to have efcaped, in a great mea- 
fure, the fury of the Saxons, Danes, and other 
northern invaders; who never penetrated into 
that country, but only committed occafional 
depredations upon the coafts, where they form- 
ed fome fmall fettlements, and built feveral 
towns. Thus, while the greateft part of Eu- 
rope was, for feveral centuries, thrown into 
convulfions by the repeated irniptions of the 
German or Scythian nations, Ireland was, by 
xtaibn of its fituation, expofed to little difturb- 
ancc'or commotion from any foreign enemy; 
and the inhabitants were feldom engaged in 
any military enterprizes, but fuch as arole from 
dieir own private quarrels and depredations. 
If is therefore highly probable, that, for fome 
time after that country was iirfl inhabited, and 
vidiilc the feveral families or petty tribes, to 
whom by its fertility it afforded an cafy fub* 
liftehcc,' were not much trowded together, 
tiicy enjoyed more tranquillity than the other 
barbarians of Europe, and, of confequence, 
vi'cre iefs countcra6ted and retrained in thofe 

exertions 
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ezertipiis of gcnerofity and fric;nd(bip, to which, 
among people who live in fipall Ibcietics, And 
aye ftrinigers to induftry, and to the concomi- 
tant habits of avarice, there are peculiar incite- 
ments. That they might, upon this account, 
acquire a confiderabic ihare of that refinement 
which is attainable in the pailoral ages, it is 
natural to fuppole ; and that they adually did 
fo, the ipccimens of Celtic poetry, lately pub* 
lilhed, which have been claimed rcfpeAivcly 
by the Irilh and by the inhabitants of the Weft 
Highlands of Scotland, both of whom may, 
in this cafe, be coniidered as one people, ap- 
pear incontcftiblc evidence. The authenticity 
of thefe publications has, indeed, been 'called 
in queftion ; but it would require an equal de- 
gree of fcepticifm to doubt, that the ground- 
work, of them is genuine, as it would of credu- 
lity to beliqi^e, that they arc the original pro- 
duiftion of any modern publilher. 

According as Ireland became gradually more 
populous, a greater number of families came to 
be united in particular principalities ; tbe 
leaders of which being aSuated by larger views 
of ambittoo, found more frequent pretences for 
quatrelling with each otho* ; and their fub- 

£ 2 
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or. followers, being thus involved in itidrd 
nuberous ads of faoftility, or in fiich as were 
produdive of greater violence and outrage, the 
manners of the people in general were, of 
courfc, rendered more ferocious. ' The whole 
iiland came at length to be reduced into ibur 
or five extenilive ditlrids, under fo many dif- 
ferent fovcreigns ; one of which frequently 
claimed a fort of authority or pre-eminence 
over all the reft. 

After the Engfilh monarchy had come to be 
connected with the continent of Europe, and 
to interfere in its tranfadions, it was natural 
for the king of England to entertain the am- 
bition of adding to his dominions a country fo 
Commodioufiy fituated as Ireland, and which 
appeared to be fo little in a capacity of making 
refinance* Henry the fecond is accordingly 
laid to have taken fome fteps for^ezecuting a 
projed of this ..nature, when application was 
made to him for protedion, by Dermot the 
king of Lcinfler, who bad been driven out of 
his dominions. In virtue of a bare permiffion 
from the king of ^gland, two needy adven- 
turers, Fitzftephen and Fitzgerald, and after-* 
wards Richard, furnamed Strongbow, likewifo 

a man 
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« man of dcfpcrate fortune, to whom the two 
former a<ftcd in a kind df fubordination, landed 
with a few followers in Leinfter ; defeated any 
force that was brought in oppofition to them ; 
bcfieged and took feveiial towns, and formed a 
fetUement in the proyince. Upon itceiving 
inforpration of their progress, Henry, indamcd, 
as it Ihould feem, with jcaloufy of their foeccfs. 
haftcned immediately to take poflcffion of the 
territory which they had fob.dued ; and coming 
over to Ireland^ received the fubmifTion of fe- 
v,cral chiefs or princes of the country, who, 
dreading the effeds of his power, were anxious 
to avoid any copte^ with him. 

Neither Hen^ ^imfelf, nor his fuccelTors 
for icyeral centuries, appear to have dcrivpd any 
fubllaritial benefit frorn tbjs acquifitfon. Their 
authority was confined to that narrow diftrid 
inhabited by the Engli/h ; apd even Mere was 
more nominal than real ; fop thp Englifo in- 
habitants, harafled by continual inroads from 
their neighbours, and receiving a very ppeertaip 
-nd cafual fupport from Englarid, were, on 
®any occafions, tempted to throw off their 
l^leglance, and were foduced to imitate the 

® 3 barbarous 
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bai^afotis inAntierfe and pia^ticd; of the na^ 
fives. 

tri the latter part of his life, was ren- 
dered unhappy by dotneiltic rtiisfortunes. A 
eonfpiracy formed againft him, by his 
queen and -fonsi which beCaibe the fourcc of 
repeated infiirrcAions, accompanied with feve- 
ral very formidable inyafions from the neigh- 
bouring powers. 

Though the king was fuccefsful in reprelTing 
thefe difordersj and in defeating all his enemies ; 
yet the obftinacy with which his children per- 
illed in their unnatural attempts, appears tO 
have imprefled his mind with deep feritiments 
of fihelancholy and dejeftion, From the diffi- 
culties, at the fame time, with which he was 
furrmindcd, he found it highly expedient to 
court the good-will of his fulycdls, not only by 
a careful attention to the police of the king- 
dom, and by an equal diftribution of jullicc, 
but by granting a new. charter in lame 
terms with that of Heniy the hrft.* 

Richard the firll, who fucceeded his father, 
was entirely cngrollcd by the love of military 

Blackstonc, Histo^pfthc Great Charter. 
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gjoiy ; and the fliort period, during which he 
held the reins of government, was, for the 
moft part, employed, either in preparations for 
a magniheent crufade, the falhionable atchieve- 
ment of that age, or in oppreffive cxaAions, 
to relieve him from the burdens which he had 
incurred by that unfortunate enterprize. 

The charader of John, his brother and fuc- 
ccflbr, is univerfally known, as a compound of 
cowardice, tyranny, doth, and impru<Jence. 
This infatuated king was involved in three 
great llruggles, from which it would have re- 
quired the abilities of his father, or of his great 
grandfather, to extricate himfelf w'lth honour; 
but which, under bis management, could 
hardly fail to terminate in ruin and dif^acc. 

It is obferved by Mr., Hume, with his ufual 
acutenefs, that thie extenfive territories which 
the kings of England, at this period, pollelted 
in France, were the fource of much lefr real 
than apparent ftrength ; and that, from their 
iituation, they were filled with the foeds of rer 
volt and difobedience. In the ordinary date 
of the feudal tenants, the vailals of the nobility 
were much more attached to their immediate 
fuperior, by whom they were moft commonly 
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proteded;and with whom they maintained an 
intimate cortefpondence, than with the fbvc- 
tvign, who lived ^t a diflance from them, and 
with whom they had little connexion. The 
power of the king, therefore, depended, for 
the moft port, upon the extent of his own de- 
mefnes ; and in every quarrel with his nobles, 
it was to be expected that all their vafTals 
would take party againft him. But in the 
dominions which the king of England held in 
France, thefe circumftances were completely 
ireverfed ; and his immediate va0als, by their 
lituation, were lefs capable, on any emergence, 
of receiving protcAion from him, than from 
the French monarch, their paramount fupe- 
rior : not to mention, that they regarded the 
king of England as a foreign prince, whole in- 
terefl was commonly very different, and fome- 
times diametrically oppofitc to that of their 
native country. Their affedions therefore 
were gradually alienated from their 'immediate 
fuperior ; and transferred to their fovereign ; 
who, it was natural to fuppofe, might, fbme 
tiqie or othtf) availing himfelf of his advanta- 
geous iituatioh, be enabled to wreft thofe do- 
piinions from his rival. 'P^is acc(»‘dingly hap- 
pened. 
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pened in the beginning of the prefent reign. 
As John was advanced to the throne in pre- 
ference to Arthur, the fbn of his elder brother, 
and confequently the lineal heir, and as he had 
incurred great odium in a war with that prince, 
whom he defeated, and was afterwards believed 
to have murdered ; Philip Auguftus at that 
time king of France, ieized the opportunity of 
interfering in a difpute, which afforded fo fair 
a profpe^l of acquiring popularity, as well as of 
promoting his intereft. Having called a na- 
tional council, he procured a declaration, that 
the king of England, by bis behaviour, had 
forfeited Normandy, and the other territories 
which he held in France ; and in the greater 
part of thofe territories, this deqree, from the 
concurrence of the inhabitants, co*operating 
with the power of the French crown, was 
eafily carried into execution. 

This difafter was followed by a contefl with 
the Boman pontiff, concerning the right of 
elefftng the archbifliop of Canterbury ; in 
which John w'as, if poffible^ ftll more unilic- 
ceisful. In order to remove the pupal excom- 
munication which bad beoi ioflided upon 
him, he was laid under the QC^eflity, not only 

of 
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of al^ndoning the points ki dlfpijite, but ef fiirr 
rendering bis kingdom to the pope, and fub^ 
mitting to hold it as a feudatory of the church 
of Rome. 

The contempt which this abjedl fubmllhon 
of their fovereign could not fail to excite in the 
breaft of his fubje^, together with the indig« 
nation raifed by various a£b tyranny and 
oppreflion of which he was guilty, produced 
at length a combination of bis barons, who 
demanded a redre& of grievances, and the re> 
iteration of their ancient laws. As this ap- 
peared the mol): favourable conjundure which 
had occurred, fince the Norman conqueR, for 
limiting the encroachments of prerogative ; 
the nobility and principal gentry w'ere dcfirous 
of improving it to the utmoU ; and their mea- 
fures were planned and condud&d with equal 
moderation and hrmnels. The king attempt- 
ed, by every artifice in hb power, to fruftrate 
their defigns. He endeavoured by menaces 
to intimidate them ; and, by delufive promifes, 
to lull .thera,.^^p, in order to. gain time 
for breaking Jt^ir confederacy. When all 
ptber exped^ts proved ineffedual, he made 
^plication to the pope as hb liege lord ; and 

calleij 
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called upon his 'hplino& to proted the ri^ts 
ofhisvaiTal. The batons wece neitlier to be 
deluded* nor terrified from the profcKution of 
their purpofc. Finding that theit petition^ 
ivere difregarded, they rofe up in arms, an4 
proceeded to a^ual hoftilities. The number 
of their adherents was daily increafed ; and the 
king who retired before them, was defertcd by 
almoft all his followers ; till ^ lail there were 
only feven lords who remained in his retinue. 
All further oppofition, therefcne, became im« 
• pradicable. At Runnemede, a large meadow 
between Windlbr and^taines ; a place which 
has been rendered immortal in the page of the 
hifiorian and in the fbng of the poet; was 
held that famous conference, when the barons 
prefented, in writing, the articles of agreement 
upon which they infixed ; and the king gave 
an explicit confent to their demands.* The 

articles 

— — — “ Hall Runnyiinead ! 

** Illustrious field ! like Maratlion renowned i 
Or Salamb, where freedom on the hosts 
“ Of Persia, from her radiant sword shook fear 
** And dire discomfiture ! Even now I tread 
“ Where Albion’s ancient barons won the pledge 
« Of independence. ■ 


•i— *' OgaU 
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articles vrere then reduced into the form of a 
charter i to which the king affixed his great 
feal; and which, though it was of the fame 
natore with the diaiters obtained from the 
preceding monarchs, jet, as it was obtained 
with'difficulties which created more attention, 
and as it is extended to a greater variety of 
particulars, has been called, by way of dillinc- 
tion, tlu great charter our lihertm. 

As the feudal ffiperiority of the crown, over 
the nobles, together with the various cafual 
emoluments, or incidents, arifing from that 
fupeiiority, had now been cftablilhed, with 
little or no interruption, ever hnce the reign of 
William the con(]ueror; it would probably 
hare been a vain project to attempt the abolif 
tion of it. The chief aim of the nobility, 
therefore, in the prefent charter, was to pre- 
vent 

— ” 0 gallant chiefs ! whether ye ride the winds, 

* Bound on some h!^ commission to confound 

** The pride of guilty kings } or, to alarm 

** Their coward s{nrits> through the redmi of night 

** Huri the tremendous comet, or in bowers 

** Of bloomii^ Paradise enjoy repose ; 

* I ween the memory of your patriot zeal 

J* Solts your glory, and sublimes your joys," 

Richsrosqv^ 
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tent the fovereign from harafling and oppref- 
fing them by the undue exerpife of thofe 
l^ers, the effecfls of their feudal fubordina- 
tion, with which he was underftood to be fully 
invefted. The incidents of .wardfhip, relief, 
and marriage« notwithilanding the provifions 
in the charter of Henry the £rft, had continued 
the fubjed of much controverfy ; for tlie re*» 
moral of which, the nature and extent of thofe 
feudal perquifites were more particularly de- 
fined and explained. With regard to the 
practice of levying aids and feuiages, it was 
provided that the former fhould not be de- 
manded, unlefs in the three cafes eflablifhed 
by the feudal cuftoms, to redeem the fovereign 
from captivity, to portion his eldeil daughter, 
or to make hjs eldefl fon a knight ; and that 
the latter fhould not be Impofed in any cafe 
without the authority of parliament *. 

The jurifdidion exercifed by the king, as a 
feudal fuperior, was another fource of oppref- 
fion, for which a remedy was thought requifitc ; 
and feveral regulations were introduced, in 

* Blackstone's edition of king John’^. Magna Charta, 
Ml 3i 4> <$i 12, &c. 

order 
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order to fa^itate the dHlribution ofjuftice, to 
l^revcnt the negligcricc* as well as to reftrain 
the corruption, of judges : in particular, it 
declared, that no count or baron ihould be 
fined unlcls by the judgment of his peers t 
according to the quality of the offence*. 

While the barons were thus labouring to fe- 
cure themfehrcs againft the ufurpations of the* 
prerogative, they could not decently refufe a 
fimilar fccurity to their own vaffals; and it 
was no left the intereft of the king to ihfift 
upon limitingthe arbitrary power of the nobles, 
than it was their intereft to infift upon limiting 
that of the crown. The privileges inftrted in 
this great tranfaction were, upon this account, 
rendered more extenfive, and communicated 
to perfons of a lower rank, than might other- 
wife have been expeded. Thus it was pro- 
vided that juftice ihould not be fold^ nor un- 
rcafonably delayed, to any perjon f . That no 
freeman ihould be imprifoned, nor his goods 
be diftrained, unlefs by the judgment of his peers, 
or by the law of the land | ; and that even a 

• Black8t<alc'^dition of king John’s Magna Charta, 

I Ibid. ^ 40. t 1 ^^ $ 39* 

illain 
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villain fhould not, by any fine, be deprived of 
his carts and implements of hulbandry*. 

ft is worthy of notice, however, that though 
this great charter was procured by the power 
and influence of the nobility and dignified 
clergy, who, it is natural to fuppofe, would be 
chiefly attentive to their own privileges ; the 
intereft of another clafs of people, much in- 
ferior in rank, was not entirely overlooked : I 
mean the inhabitants of the trading towms. 1 
was declared, that no aid fliould be impofed 
upon the city of London, unlefs with confent 
of the national council ; and that the liberties 
and immunities of this, and of all the other 
cities and boroughs of the kingdom, fhould be 
maintained •j’. To the fame clafs we may re- 
fer a regulation concerning the uniformity of 
weights and meafures, and the Iccurity given 
to foreign merchants, for carrying on their 
trade without molcflation. The infertion of 
fuch claufes mufl be confidered as a proof that 
the mercantile people w'cre beginning to ha\o 
fome attention paid to them ; while the fhort- 

* Blackiitone’s edition of king John’s* Magna Charta, 
« io. 

+ IbU. 13. 

nefs 
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nels of thefe articles, and the vague manner in 
iwhich they are conceived, afford an evidence 
equally fatisfadlory, that this order of men had 
not yet rifen to great importance. 

In order to diffufe the knowledge of the 
charter over the kingdom, and to enfure the 
execution of it, a number of originals was made, 
and one of thefe was lodged in every coimty, 
or at lead in every dioceie ; twenty-five barons 
were chofen, as guardians of the public liberties, 
and invefled with power fuitable to the dif- 
charge of fo important a trufl ; and the nobles 
farther required, that, in the mean time, the 
city of London fhould remain in their hands, 
and that the Tower fhould be put in their pof> 
fclUon. The king confented to thefe mea- 
furcs ; though nothing could be farther from 
hi3 intentions, than to fulfil the conditions of 
the charter. No fboner had he obtained a bull 
from the pope annulling that deed, and pro- 
hibiting both the king and his fut^edb from 
paying any regard to it, than, having fecretly 
procured a powerful fupply of foreign troops, 
he took the field, and began without mercy to 
kill and deflroy, and to cany devafhition 
throughout the eUates of all thofe who had any 

fharc 
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fhafe in th® ^jonfedciracjs, Tlic banuis, truft* 
ing to the pronH&s of the Irh^, had rafhly dif- 
banded their fottowera ; and liekig in no con- 
dition to oppofc the wyal ar^y, were driven 
to the desperate mealure of applying to Lewis, 
the foA'Of the Ftcnch monarch, and making 
him an offet of the crown. The death of 
John, in a Ihort time after, happened oppor- 
tunely to quiet theft difttders, by tranfmitting 
the foveteignty to his Ibn Henry the third, 
who was then only nine years of Age. 

Under the prudent adminiftration of the 
carl of Pembroke, the rogcntj the young king, 
in the firtt j^car of his reign, granted a new 
charter of liberties ; at the fame time that the 
confederated barons were promiftd a perpetual 
oblivion for the paft> in cafe they ihould now 
return to their allegiance. 

It is obfcrvablc, that a copy of this deed, with 
fome variations, was alfo tranfmitted to Ireland, 
for the benefit of the Englifli inhabitants of 
that inland ; who, it was juftly thought, had 
an equat right to all the privileges enjoyed by 
their feHow-fubjedls m Britain. 

The following year, when peace was con- 
:luded with Lewis, and the public tranquillity 
VOL. II. F was 
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was te&QTed, this chtuter was renewed, with 
additions and improvements ; and> as the- char* 
ter of king John obtained one or two claufes 
relating to thp> foreft laws, thefe were now ex* 
tended, and made the fubje^ of a feparate in* 
ftiumcnti called the Charter of the Forfi. The 
two deeds, into which the original great char* 
ter came thus to be divided, were again renew- 
ed, with fome variatiems, and confirmed, in 
the ninth year of Henry the third, when the 
king was, by a papal bull, declared of age, 
and began to hold the reins of government. 

The dharter of the foreil, how infignificant 
foever the fubjed of it may be thought in the 
prelent age, was then accounted a matter of 
the higheil importance. The Gothic nations, 
who fettled in the Roman empire, were, all of 
them, immoderately addicted to the diverfion 
of bunting ; infomuch that this may be re- 
garded as a peculiarity in their manners, by 
which they are diftinguilhed from every other 
people^ ancient or modern."* It arofe, in all 
probability, from their having acquired very 
extenfive landed eilates, a great part of which 

* Mnratori, Antiq. Med. tom. ii. dtiT. 23..— The 
Romana generally employed their Haves ia htmtinf. Ibid. 

they 
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they were not able to cultivate; and from 
their continuing, for tnany centuries, In that 
rude and military Ibte, which difpofed them 
to bodily exercife, while it pf6duced fuch a 
contempt of induftry, and profbbnd ignorance 
of the arts, as wcrd the iburces of much leifure 
and idlenefs. The free people, or gentry, com- 
monly allotted to hunting ^6 moft jpart of the 
time in which they were not engaged in war ; 
and the vaflals of every chieftain, or feudal fupe- 
rior, were ufually his companions in the former 
occupation as well as in the latter. Every inde- 
pendent proprietor^ however, endeavoured to 
maintain the cxclufive pririlcge of killing game 
Upon his own grounds ; and, having fet apart, 
for the purpofe of this amufehient, a large por- 
tion of uncultivated land, under the name of a 
forejl, he denounced feverc penalties againft his 
vaflals, as well as againft every other perfon, 
who fliould hunt upon it without his confent. 
The Ibvereign in each kingdom enjoyed the 
lame privilege, in this rclpe<ft, with the other 
allodial proprietors ; though it appears to have 
been originally confined within the limits of 
his own demefnes. The completion of the 
feudal iyfeem, however, by reducing the great 

F 2 lords 
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k^ds to be tbe vaiTak of the crown, render^} 
the fovere^ the nltimate proprietor of all the 
luids in the kingdom ; and the privilege of 
huntiogr being thus ^on^dered as a blianch of 
the royal prerogative, was not nnderftood, 
Vrithovt a fpdcial grant in their charter, to be 
eiMDUnuni^ted to bis valTals. Upon the fame 
priitciple that the king was alone entitled to 
kill game within his dominions, ke aiTumed the 
dxclulive privilege of ereding lands into a 
reft ; by which they were appropriated to the 
diverlton of hunting: at the fame time, for 
preferving the game in the royal fordfts, a pe- 
tuliar let of regulations came to be eftablilhed; 
and particular officers and courts of jnftiee were 
appointed for executing fuch regulatbns, and 
for trying offences committed againft them. 

The diveriion of hunting became ftill more 
'^fafliionable, and was earned to a greater height 
in England, than in the countries upon the 
continent of Europe. The infular (ituation of 
Britain- enabled the inhabitants in a great mea* 
furs to extirpate the fiercer and more hurtful 
fpetics of wild animals ; fo as to leave no other 
but thofe which, placing their whole fafety in 
flight, direded tbe attention of the people to 

tho 
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the plea£ire merely of the chace. Hunting* 
therefore, in Britain, came to conlift in a long 
and intricate purfuit, admittii^ difplay of 
much art and fkill ; while, upon the continent* 
it was often a ibrt of ccunbat with wild ani* 
mals, requiring only a momentary exertion of 
ftrength and courage, or at moft, of military 
dexterity. As the inhabitants of this ifland 
were, bdides, lefs engaged in difbnt wars than 
the other European nations,, they had, upoiji 
that account, more leifurc to employ themr 
fclves in rural fports. It has farther been al* 
ledged, that Britain was anciently famous for 
its breed of flow hounds, a fpccies of dogs pe- 
pecuiiarly fitted for the improvement of the 
chafe ; but whether this ought to be regarded 
as one caufe of the national propcnfity to thif 
diverfion, or rather as the effedl of it, there 
may be fome reafon to doubt It is more pro^ 
bable that the Englifh were led early to culti- 
vate the breed of flow-hounds, becaufe they 
were much addicted to that mode of hunting 
which required thofc animals, than that this 
kind of dogs, from fomething unaccountable* 
in the nature of our foil and climate, were 

r 3 the 
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the original and peculiar growth of our coun* 
try.* 

We may remark, by the way, ^hat the Eng- 
lifh manner of hunting, and their fondnefs for 
that fport, hais been the caufe of another pecu- 
liarity, their paffion for horfe* racing. When 
hunting came to confiil entirely in a purfuit, 
there was a neceility that the company Ihould, 
for the moft part, be on horfebatk ; and when 
different fportfraen were engaged in the fame 
chafe, they had frequently occalion to vie with 
one another in the fwiftnefs of their horfes ; 
which naturally produced a more formal trial, 
by running in a ftated courfe ; while the im- 
provement of this latter diyeriion excited the 
people to cultivate that breed of race-horfes 
which is now reckoned peculiar to the country. 

During the whole period of the Anglo- 
Saxon government, the great lords, who pof- 
fcifed allodial edates, appear to have enjoyed 
the privilege of hunting upon their own 

That England was anciently famous for its breed of 
Qow.hbunds, appears from Strabo, c. 4. The French, under 
the kings of the Merovingian race, wiye accuftomcd to 
procure hunting dogs from England. Velly|$ Hift. vol. i. 

ground, 
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ground, independent of the fovereign.* ** But, 
in confequence of that feudal fuperiority over 
the nobles, which was acquired by the crown 
upon the accelTion of William the hrft, it be* 
came a maxim, that the killing of game was a 
branch of the royal prerogative, and that no 
fubjed had any right either to polTefs a foreft, 
or even to’ hunt upon h’ls own eftate, unlefs by 
virtue of a charter from the crown. 

In this part of the prerogative, William the 
conqueror, and his immediate fucceiTor, are 
faid to have committed great abufes. As thofe 
princes were cxceiTivcly addidedpto the amufe* 
mcnt of hunting, they laid wallc very extenfivc 
territories, in difi'erent parts of £n|pand, in 
order to convert them into fbrefis:; having, for 
that purpofe, demolilhcd many boufes, and 
even villages, and expelled the inhabitants. 
New and favage penalties were inflidcd upoii 

• By a law of Canute the Great, whole authority was 
more extenfivc than that of his predcccflbrs, the right of 
the nobles to protect the game upon their own grounds 
feems to be laid under reftrif lions. The words arc, “ Volo 
ut omnis liber homo, pro libito fuo, habeat venerem, 
'* five viridcm, M planis fuis fuper terras fuas, fine chacca 

** tamen, et devltent oxnnes meam, ubicunque 
yoluero.” 

F 4 
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fuch as encroached upon the king’s gamp, pjr 
committed any trefpafs in his forefts ; and the 
laws upon this iubje^ were executed in a man* 
ner the moA; rigorous and oppreAive. 

It may, indeed, be fufpeded that thefe 
abufes have been Ibmewhat exaggerated. The 
extenfion of the prerogative, with refpeft to 
the privilege of hunting, muft have b’een highly 
otfenfive to the qoblps ; and could hardly fail 
to excite loud complaints, together with fomq 
degree of mifreprefentation, againfl: the pro- 
ceedings of the crown. The eredion of great 
fore(ls, even plough thefe had been confined 
i^ithin the demefnes of the king, was likely of, 
itfclf to^cafion much popular clamour ; as in 
our own times, the change of a large eilate 
from tillage to pafturage, by which many 
tenants are deprived of their livelihood, is fre- 
quently the foiiree of much odium and refent- 
ment. There is reafon, however, to believe, 
that thefe exertions encroached, in ibme cafes, 
upon the private proper^ of individuals, and 
were, therefore, no kls unjuft than they were 
unpopular. 

The charter of the foreft contamed a dhiety 
of falutary regulations for mitigating the feve- 

rity 
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j-ity of the laws upon that failed* for the rec- 
tification of the former abules» and for pre- 
ventbg the future encroachments of the fove- 
rcign. In the proceedings againft thofe who 
trcfpafled upon a foreft, a greater degree of re- 
gularity was introduced ; and capital puniHi- 
ments were, in all cafes, abolilhed. The inva- 
fions of private property, by ereding a royal 
foreft, except upon the dcmefiics of the crown, 
were prohibited ; and it was ordained that all 
the lands belonging to particular perfons, which, 
from the reign of Henry the fecond, had been 
included within the boundaries, of a forefe, 
Iliould be difaforejied, and reftored to the 
owner.* 

The long reign of Henry the third, from 
the feeble charader of that monarch, and from 
the injudicious, the inconflant, and the arbi- 
trary meafures wbioh he purfiicd, according to 
the different favourites by w'hofe counfel he 
happened to be governed, was filled w itlr in- 
furredions and difbrders; and in the latter 
part of it, the rebellion, conduded by the dar- 
ing ambition^and great abilities of Simon 
MoiJfort, the carl of Leicefeer, had reduced 

See the Charter pubiHhed by Blackftone. 

the 
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the fovereign to the moil defperate fituation, 
and threatened to deprive him of his crown ; 
when his enemies were unexpededly and com- 
pletely defeated, by the intrepidity, fteadinefs, 
and good fortune of his fon Eklward. During 
the courfc of thefe commotions, Henry, in or- 
der to appeafe his barons, granted, more than 
once, a renewal of the great charter, and the 
charter of the foreft. He alfo fwore, in the 
moil iblemn manner, to preferve them invio- 
lable ; an oath to which, after he was relieved 
from the prefent embarraffment, he appears to 
have ihewn little regard. 

We may here take notice, though it falb 
beyond the period which we arc now confidcr- 
ing, that another folemn confirmation of thefe 
charters was, afterwards obtained in the vigo- 
rous and fuccelsful- reign of Edward the firft. 

1. When we take a view of thefe great 
tranfadions, and endeavour to eilimate the 
degree of attention which they merit, their 
number, their limilarity, and the long intervals 
of time at which they were procured, arc cir- 
cumilances which .cannot be overlooked. Had 
one charter only been granted by the fovJeign, 
on a fingular occafion, it might well be fup- 

pofe4 
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pofed to have ariien from a concourfe of accU 
dents, and from partial views. Inllead of ex* 
preffing the opinions entertained by the king 
and his people, concerning the rights of either, 
it might, in that cafe, 'have been the efFed of a 
mere cafual advantage, which the one party 
had gained over the other ; and, fo far from 
difplaying the ordinary Hate of the government 
at that period, it might have exhibited the tri- 
umph and injuftice of a temporary ufurpation. 
But thofe important ftipulations, not to men- 
tion the frequent confirmations of them in a 
later period, were begun and repeated under 
the reigns of fix different monarchs, compre- 
hending a courfe of about two hundred years ; 
they were made with princes of extremely dif- 
ferent charaders, and in very oppofite fitua- 
tions ; and though, by the infertion of different 
articles, thofe deeds were gradually e^anded, 
and accommodated to the circumilahces of 
the times, yet their main objed continued in- 
variably the fame ; to limit thofe abufes of pre- 
rogative, which, from the advancement of the 
feudal fyftcm, and from the nature of the mo- 
narch, wxrc moft likely to be committed. 
Taking thofe charters, therefore, in connexion 

with 
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with one another, they ieem to declare, in « 
dear and unequivocal manner, the general and 
permanent ienie of die nation, with reiped to 
the rights of the crown ; and they afeertain, 
by exprefs and -pofitivc agreement between the 
king and his fubjeds, thofe terms of fubmilfion 
to the chief magiilrate, which, in moil other 
governments, arc no otherwiie explained than 
by long ulage, and which have therefore re- 
mained in a ^te of uncertainty and dudua- 
tion. 

2. It feems to be a common opinion, that, 
by thefe charters, the crown was deprived of 
many of thoie powers which had been adiimed 
by William the conqueror, or by his fon Wil- 
liam Kufus, and the conilitution was brought 
nearer to that equal balance^ which it had 
maintained under the diredion of the Saxon 
princes. In particular, by the charter of king 
John (^r the preceding charters have been in 
a great meafure overlooked) it has always been 
fuppofed that the bounds of the prerogative 
were greatly limited. But upon examination 
it will be ibund, that this opinion is contrary 
to the real ftate of the faft. During the whole 
period which we are now conddering ; that is, 

from 
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from the Norman conqucft to the time of Ed- 
ward the firft ; while the barons were exert- 
ing themfclvcs with fo much vigour, and with 
fo much apparent fuccefs, in rcfttainlng the 
powers of the crown, thofe powers were, not- 
withflanding, continually advancing ; and the 
repeated conceflions made by the foyereign, 
had no farther effefl than to prevent his autho- 
rity from increafmg fo rapidly as it might other- 
wife have done. For a proof of this we can 
appeal to no better authority than that of the 
charters themfelyes ; from which, if examined 
according'to their dates, it will appear, that 
the nobility were daily becoming more mode- 
rate in their claims ; and that they fubmitted, 
in reality, to a gradual extenHon of the prero- 
gative} though, by more numerous regulations, 
they endeavoured to avoid the wanton abufes 
<)fit. Thus, by the great charter of Henry 
the third, the powers of the crown arc lefs 
limited than by the charter of king John ; 
and by this laft the crown vaffals abandoned 
fomc important privileges with which they 
were invefted by the charter of Henry thd 
firft. 

In the Obarter of Henry the firft, ihe inct* 

d^nt 
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detU of wardjkipi the fevereft and moft oppref^ 
five of all the feudal incidents, is relinquilhed 
by the ibvereign ; and the heirs of a vaiTal being 
thus allowed to continue the pofleflion of the 
fief, during their minority, that is, at a period 
when they could not perform the feudal fer-» 
vice, were in a great meafure reftored to that 
allodial property which, before the Norman 
conquefi:, their predecefibrs had enjoyed. But, 
i|i the reign of king John, the incident of ward>> 
ihip had taken fuch root, that the crown vafials 
no longer thought of diiputing the continuance 
of it ; but were fatisfied with procuring fome 
regulations to preveht abufes in making it 
cffeAual. From this period, therefore, the 
nobles mud be Underftood to acknowledge that 
they had no other claim to the enjoyment of 
their edates than as a confideration for the per* 
formance of military fcrvice* 

According to the charter of Henry the fird, 
the incident of murridge extended no farther 
than to prevent the crown vaffals from marry- 
ing any woman, with whofc family the fupc* 
riot was at variance ; a redriiflion which was 
not likely to be very oppreffive, and which was 
in fome degree neceflaty for maintaining the 

public 
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public tranquillity. But in the time of king 
John this incident had been fo much enlarged^ 
as to imply a right in the fuperior to prohibit 
his vaflals from marrying without his confent, 
and even to require that they Ihould marry any 
woman whom he.prefented to them. In the 
charter of that prince, therefore, it is provided, 
that the heirs of a vaffal fhall be married with- 
out dyparagement^ that is, they (hall not be re- 
quired to contradl unfuitable alliances ; and, to 
fecure them from impofition or undue influ- 
ence, in a matter of this kind, it is farther fti- 
pulated, that before they contraft any marriage 
their neareft relations fhall be informed of it. 

The charter of king John may, on the other 
hand, be compared with that of Henry the 
third, in relation to aids and feutages, a fort of 
indireft taxes, from which a confiderable part 
of the crown revenue was derived. By the 
charter of John, the exclufive power of impof- 
ing thofe duties is committed to parliament; 
but that of Henry the third is entirely lilent 
Upon this point ; and leaves the monarch under 
no reftraint in impbfing fuch burdens by virtue 
of hb own prerogative. It is true, that the 
former limitation upon this part of the prero- 
gative 



9d ms KlkltAir tONdlUESTt 

gativs was afterwards renewed in the reign of 
Bdward the hrft.* 

What 1 have obfened . concerning the varia- 
tions in the ferics of great charters, does not 
ieem applicable to ^ laws of the ibrett. The 
violations of private property^ committed in 
this refpedt by WBliain the and his luc- 
cefibrs^ were too notoridns to be ferioufly de- 
fended; and therefore, notwithftanding the 
general progreis of monarchy, it was thought 
neceiTary to remove thefe abules, and to guard 
Sj^ind; them for the future. 

3. Whoever enquires into the circumflanCts 
In which theft great charters were procured, 
and into the general ftatc of the country at that 
time, will eafily fee that the parties concerned 
in them were not actuated by the moll, liberal 
principles ; and that it was not fo much their 
intention to fccurc the liberties of the people 
at large, as to ellabtilh the privileges of a few 
individuals. A great tyrant on the one iide, 
and a ftt of petty tyrants on the other, ftem to 
have divided the kingdom ; and the great body 
of the people, difregarded and opprefled on all 
hands, were bpholdcn for any privileges be- 

34 Edw. I. ftat 4. V'-'AUb 25 Edw. I. 2, 5, 6 , 

flowed 
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flowed upon them, to the jealoufy of their 
marters; who, by limiting the authority of each 
other over their dependants, produced a recipro- 
cal diminution of their power. But though the 
freedom of the common people was not in- 
tended in thofe charters, it was eventually fe- 
cured to them; for when the peafantry, and 
other perfons of low rank, were afterwards 
enabled, by their induftry, and by the progreft 
of arts, to emerge from their inferior and fen'ile 
condition, and to acquire opulence, they were 
gradually admitted to the exercife of the fame 
privileges which had been claimed by men of 
independetjt fortunes; and found themfelves 
entitled, of courfc, to tlie benefit of that free 
government w hich was already eftabllfhcd. The 
limitations of arbitrary power, which had been 
calculated chiefly to promote the intereft of the 
nobles, were thus, by a change of circumftances, 
rendered equally advantageous to the whole 
community as if they had originally proceeded 
from the moft exalted fpirit of patriotifm. 

When the commons, in a later period, were 
difpofed to make farther exertions, for fccuring 
their natural rights, and for extending the blcf- 
fings of civil liberty, they found it a Angular 

VOL. ii. o advantage 
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advantage to have an ancient written record, 
which had received the fandion of paft ages, 
and to which they could appeal for afeertaining 
the boundaries of the prerogative. This gave 
weight and authority to their meafures ; afford- 
ed a clue to dired them in the mazes of poli- 
tical fpeculation ; and encouraged them to pro- 
ceed with boldnefs in completing a plan, the 
utility of which had already been put to the teft 
of experience."^ The regulations, indeed, of this 
old canon, agreeable to the fimplicity of the 
times, were often too vague and general to an- 
fwer the purpofes of regular government jK but, 
as their aim and tendency were fufficicntly ap- 
parent, it was not difficult, by a proper com- 
mentary, to beftow upon them fuch expanfion 
and accommodation as might render them ap- 
plicable to the circumftances of an opulent and 
polifhed nation. 


CHAP. 
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CHAP. II. 

/« what Manner the Changes produced in the 
Reign of William the Conqueror affedied the 
State of the national Council, 

' I 'HE changes in the ftate of landed pro- 
perty, arifing from the completion of the 
feudal lyftem, in the reign of William the firft, 
were necelTarily attended with correfpondent 
alterations in the conftitutioh and powers of 
the national council. The Saxon Wittenage- 
mote was compofed of the allodial proprietors 
of land ; the only fet of men poflefled of that 
independence which could create a right of in- 
terfering in the adminiftration of public affairs. 
The number of thefe, having been originally 
very great, was gradually diminifhed, according 
as individuals were induced, from prudential 
confiderations, to refign their allodial property, 
and to hold their eftates of fome feudal fuperior. 
But in the reign of William the conqueror, 
when the moft powerful of the nobility, thofe 
who alone had hitherto retained their allodial 
property, became at lalt the immediate vaffals 

G 2 Qi 
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of the crown, the ancient Wittenagemote was 
of courfe annihilated; lince there no longer 
exilled any pcrfon of the rank and charafter 
which had been deemed eflential to the mem- 
bers of that aflembly. 

As, during the government of the Anglo- 
Saxon princes, every feudal fuperior had a court, 
compofed of his vaifals, by whofe affiftance he 
decided the law-fuits and regulated the police 
of his barony ; fo the king, confidercd in the 
fame capacity, had likcwife a private baron- 
court, conftituted in the fame manner, and in- 
vefted with fimilar powers. In that j)eriod, 
however, the former of thefe courts, being held 
by allodial proprietors, acknowledging no far- 
ther fubjedtion to the king than as chief ma- 
giilrate of the community, were totally inde- 
pendent of the latter. But in the reign of 
William the conqueror, when the whole of 
the nobility became vaifals of the crown, they 
were incorporated in the king’s baron-court, 
and the jurifdidion which they exercifed in 
their own demefne was rendered fubordinate to 
that of the king as their paramount fuperior. 
The fcvcral diilrids, which had formerly been 
divided into fo many independent lordfhips, 

were 
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were now united in one great barony, under 
the fovereign; and his baron-court aiTumed, of 
confcquencc, a jurifdidion and authority over 
the whole kingdom. Thus, upon the extinc- 
tion of the Wittenagemote, there came to be 
✓ 

fubftitutcd, in place of it, another court or 
meeting, fimilar to tfee former, and calculated 
for the fame purpofes, though conftituted in a 
manner fomewhat different. To this meeting, 
as the Norman or French language was now’ 
falhionable in England, and even employed in 
public deeds and legal proceedings, the name 
parliament w'as given; as the meeting itlclf 
correfponded, not only to the affembly known 
by the lame appellation in France, but to the 
national council of all thofc European countries 
in which the feudal lyftcm had attained the 
itime degree of advancement*. 

The Englifh parliament, though its mem- 
bers appeared under a different defeription, 

'It has been alleged, that the name of parliament. 
Was bestowed upon the English national council even in 
the reign of Edward the confessor, at which time the 
1 rcnch language began to be fashionable in England. — Dis- 
course on the English government, published by Natluniel 
Bacon. 
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comprehended in reality the fame clafs of peot 
pic who had been members of the ancient 
Wittcnagemotc. It was compofed of all the 
immediate vaiTals of the crown; including the 
dignified clergy, and the nobility, whether of 
Englifli or of French extradion. I’he wealth 
of thefe perfons, from the fucceflive accumu- 
lations of property before, and in the reign of 
William the conqueror, muft have been pro- 
digious. From the furvey in doomfiiay-book 
it appears, that, about the end of William’s 
reign, the immediate vaflals of the crown were 
in all about fix hundred: fo inconfiderable was 
the number of baronies, whether in the hands 
of laymen or ecciefiaftics, into which the whole 
territory of England, exclufive of Wales, and 
the three northern counties, and exclusive of 
the royal demefnes, had been diftributed*. 

Notwith- 

• The sqiaratc baronies in the different counties, in- 
cluding the lands in the crown demesne, amount in all to 
1462. But as the same persons were often possessed of 
estates in many different counties, it is a matter of some la- 
bour to distinguish the exact number of separate proprietors. 
For example, the kin,; himself held lands in every county 
except Shropshire. — Comts Moritoniensis possessed ba- 


ronies 
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Notwithftanding the vaflalagc into which 
the barons had been reduced, their influence 
was but little impaired ; and, though changed 
in outward appearance, they continued to 
maintain that authority which great landed 
eftates will always procure. By the nature of 
their tenures, their property was not rendered 


ronies in 20 counties. — Comes Eustachius, in 1 J . — Comes 
Rogcrius, in 13. — Willelmus de Warenna, in 12. — Ed- 
vardus Sarisberiensis, in 9. — Willelmus lilius Ansculfi, in 
II. — llunfridus Camerariiis, in 9 — Comes Alamis, in ii. 
— Come.s Hugo, in 21. — Ernulf’us de- Hesding, in 10. — 
R.idulphus do Mortemer, in 13. — Episcopus Cantuarensis, 
in 8. — Episcopus rwiocciibis, in 17. — Episcopus Wenton i- 
uisis in II. — Abbatca Wcstmonastcrii, in 14. — Episcopus 
I.iiicolccnsis, in 9. 

After a pretty accurate scrutiny, it is believed the sepa- 
rate crown-vassals, recorded in doomsday-book, arc not 
above 605, thougli they may possibly be one or two below 
ilm number. Of these, the ecclesiastical vassals, including 
llic ditTcrent sorts of religious societies, amount to about 
I ; It is to be obscrveil, however, that some of these ap- 
IKar to have belonged to Normandy, thoijgh they possessed 
lands in England. 

It is evident that the power and influence of the crowti^ 
Vissali, in the reign of U illiam the conqueror, must have 
been great in p.-oportion to the smallness of their number, 
3 rd the vast extent of their property. 
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more precarious than formerly; but merely 
fubje(Jled to certain burdens or exadions in 
favour of the king. As vafTals of the crown, 
their dependence upon it was even ilightcr 
than that of the inferior hereditary valTals upon 
their immediate fuperior; and from their 
number, their diftance, and their vaft opulence, 
the king was left able to retain them in fub- 
jedion. Standing frequently in need of theif 
fupport and affiftance, he found it highly ex- 
pedient to avoid -their difpleafure, to confult 
them in matters of a public nature, and to 
proceed with their approbation. In their new 
capacity, therefore, they ftill aflumed the pri- 
vilege of controlling the abufes of admini- 
ftration ; and in direding the great machine 
of government, their power was little inferior 
to that which had formerly been poffelTcd by 
the Wittenagemote*. 

The 

• That parliaments were frequently held by William the 
conqueror, and by his son William Rufus, as well as by 
the succeeding monarclis, is indisputable. In the fourth 
year of William the conqueror, the laws of Edward the 
confessor were confirmed by a great national council. 
[R. Ilovcdcn. Annal. Also Selden, Spicilegium in 

Eadmerum.} 
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The power of declaring peace and war was 
from this time; indeed, regarded as a branch of 
the royal prerogative. It was a principle in- 
fcparably connedled with the feudal polity, 

Eadmenim.] It is doubtful whether this was the same 
parliament which confirmed the collection of Edward the 
Confessor’s laws, preserved by Ingulphus, the abbot of 
Croyland, and secretary to William the First. Seldcn, 
ibid. — Another parliament was held in 1070, for termi- 
nating a dispute between the archbishop of York and the 
bishop of Worcester. — Coram rege et dorobunia archiepiscop. 
Lanfranco, et tptscopu ahhatihus^ comitibus^ et primatibus^ ioiius 
/Irtglia. Dr Brady’s Tracts. — Another parliament is men- 
tioned in 1084, for changing the canons of Durham into 
Monks — Prasentibus omnibus episcopis et baronibus meis. Ibid. 
— See also in the same author, the instances of national 
councils convened by William ®ufus. 

The whole territory of England not having been united 
as the feudal barony of the king, till near the end of the 
Conqueror’s reign, his parliament or baron-court could not, 
before this period, be properly invested with an authority 
over the whole kingdom. It is probable, however, that 
this circumstance was overlooked ; and that, as a great part 
of the nobility, soon after the conquest, were become vassals 
of the crown, they were called, in that capacity, to the 
national council ^ while others, who still retained their 
allodial property, might be willing perhaps, without re<* 
garding the difference of their situation, to join in the de- 
liberations of that assembly. 


that 
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that the vaifals of the king, as well as thofe of 
every fubordinate baron, Ihould be liable for 
military fervice to their liege lord, and fliould 
be ready to attend him in the field whenever 
he chofe to call upon them. To determine 
the particular quarrels in which he fiiould 
engage, and the military enterprifes which 
he ihould undertake, was his province, not 
theirs ; and, provided their attendance was not 
more burdenfome than their duty required, it 
was underftood to be a matter of indifference 
to them, againft what enemy they ihould 
happen to be employed. The difcrctionary 
pov^’cr, which came thus to be affumccl by the 
king, as the great feudal fuperior of the king- 
dom, was, at the fame time, fupported by the 
confidcration of its expediency. During the 
numerous invafions cuftomary in the feudal 
times, it w'as neceflary, upon any fudden 
emergency, that the leader of a barony iliould 
take his meafures upon the fpot ; and that 
without confulting his vaffals, he ihould pro- 
ceed to repel the enemy by force of arms. To 
call a council, in fuch a cafe, would be to lofe 
the critical moment ; to waftc, in deliberation, 
the proper fcafon for aclion ; and, for the fake 

of 
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of a pundllllo, to involve the whole community 
in utter deftrudion. 

This may be accounted the chief difference 
between the Anglo-Saxon and the Anglo- 
Norman government. In the former, the 
power of making peace and war was invariably 
pofTcffed by the Wittenagemote, and was re- 
garded as infeparable from the allodial condi- 
tion of its members. In the latter, it was 
transferred to the fovereign: and this branch 
of the feudal fyftem, which was accommo- 
dated, perhaps, to the depredations and inter- 
nal commotions prevalent in that rude period, 
has remained in alter ages, when, from a total 
change of manners, the circumftances, by 
which it was recommended, have no longer 
any exiftence. 

The legiflative pow'cr was viewed in a dif- 
ferent light. New regulations generally took 
their origin from a complaint of grievances, 
made to the fovereign, the great executor of 
the law, and accompanied v\'ith a requeft, that, 
in the future adminiftration of government, 
they might be redreffed. The privilege of 
preferring fuch petitions, or at Icaft that ot dc- 

inaiiding 
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mandiiig a pofitivc anfwcr to them from the 
iovcrcign, was anciently appropriated to the 
Wittcnagemote ; and, upon the dilTolution of 
that affembly, was devolved upon the Anglo- 
Norman parliament. In every fubordinate 
barony into which the kingdom was divided, 
the yaffals cxcrcifed a fimilar privilege with 
rcfpcft to the conduft of their own fupcrior. 
A public ftatutc was, according to this prac- 
tice, a fort of padion or agreement between 
the king and his vaflals, by which, at their 
defire, he promifed to obferve a certain rule of 
condud ; and in which, therefore, the confent 
of both was clearly implied. No fuch rule 
was ever thought of w ithout the previous re- 
queft of parliament, nor was it ever cffedual 
to bind the parties, unlefs the fovcreign acceded 
to the propofal. 

The liipreme diftribution of juftice was 
likcwife a matter of fuch confequence as to re- 
quire the interpofition of the crown-valfals; 
and therefore conftituted another privilege of 
the Anglo-Norman Parliament. How this 
branch of bufinefs came, in ordinary cafes, to 
he devolved upon an inferior court, with re- 
fer vation 
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Nervation of an ultimate controlling power in 
the parliament, wilJ be the fubjed of a fcpa- 
rate inquiry. 

Taxation is properly a branch of the legis- 
lative power ; fmee every rule that is made, 
with refped to the payment of taxes, is a law 
which direds and limits the future admini- 
ftration of government. This branch of Ic- 
giflation is in itfelf of greater importance, and 
it is more likely to be abufed, than any other ; 
becaufc every member in the community has 
an intereft to avoid all public bargains, and to 
roll them over upon his neighbours ; while the 
chief executive officer, or whoever has the 
management and difpofal of the revenue, is 
interefted to fqueeze as much as he can from 
the people. We may ealily fuppofe, therefore, 
that as the vaffals of the crown, after the Nor- 
man conqueft, aflumed the ordinary cxercife of 
the legillative power, they would not be dif- 
pofed to relinquifli that peculiar branch of 
it, which confided in the impofition of taxes ; 
and there is, accordingly, no reafon to doubt, 
that, as far as it could cxift in that period, the 
power of taxation was immediately transferred 

from 
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payment, which might, at the fame time, yield 
more profit to the crown. Of this payment 
the extent was originally fixed, like that of the 
feutage, by an agreement in each cafe between 
the parties. 

Talliagcs were paid, in like manner, by the 
inhabitants of towns in the king’s demefne. 
As the king protcdled his boroughs, and be- 
llowed upon them various privileges, with re- 
fpedl to their manufactures, fo he levied from 
them fuch tolls and duties as they were able to 
bear. According as thofc communities be- 
came opulent and flourilhing, their duties were 
multiplied, and rendered more troublefome and 
vexatious; from which it was at length found 
convenient that they Ihould be converted into 
a regular pecuniary affelTment*. 

The trade of the country, however incon- 
fiderablc, became allb the means of procuring 
fome revenue to the fovereign. Perfons en- 
gaged in this employment, (landing in need of 
the protection of government, and being al(b 
frequently deditute of conveniencies for tranf- 

• The name of talliage is frequently extended to every 
pecuniary contribution levied by the superior from his 
Vassals. 

porting 
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porting and vending their goods, were not only 
protected, but even fometimes provided with 
warchoufes, and with meafures and weights, 
by the king ; who, in return, demanded from 
them, either a part of their commodity, or 
fome other payment fuited to the nature of the 
benefit which they had received. A fimilar 
payment was demanded by the king upon the 
paflage of goods from one port of the kingdom 
to another. To the duties w’hich came thus 
to be eftablifiied by long ufage, was given the 
appellation of cujioms. Having arifen from the 
demands of one party, and the acquiefcence of 
the other, they were in reality founded upon 
a fort of ftipulation or mutual agreement. 

When all thefe branches of revenue proved 
inlufficient, the king upon any extraordinary 
exigence applied for an W, or general contri- 
bution from his valTals. We find that aids are 
enumerated among the feudal incidents; but, 
exclufive of the three cafes formerly mentioned, 
whatever was contributed in this manner, ap- 
pears to have been regarded in the light of a 
free gift ; and, according to this view, came 
iifterwards to be denominated a benevolence. 
Though none of thofe duties, which w-crc 


VOL. II. 


levied 


li 



9$ CHANGtS IN WILLIAM*^ NElGN, 

kvicd by the exprefs or implied confent of 
parties, could with propriety be confidered as 
taxes, they became in reality the fburce of much 
oppreilion and injuilice. It was dangerous to 
refufe the fovereign, even when he demanded 
a thing to which he had no right. It was dif- 
ficult to make an equal bargain with a perlbn 
fo greatly fuperior in power and influence. 
By adhering ftridtly to their privileges, and by 
incurring the refentment of the king, the peo- 
ple fubjedted to thofe impofitions might be 
utterly mined ; and were, on every occaflon, 
likely to lofc much more than the value of 
what was demanded from them. When the 
abufes, however, of which the crown was guilty 
in relation to thefe exadlions, had rifen to a cer- 
tain height, they became the fubjedl of general 
complaint, and attracted the notice of the le- 
giilature. Scutages, payable by the military 
vaflTals of the crown, came to be fixed by par- 
liament, of which thofe vaflals were members. 
After the foccage tenants and theburgefles had 
acquired a degree of opulence, the fame rule 
was extended to the hydages, and talliages, 
levied from thofe two orders of men. The aids, 
demanded promifeuoufly from all the diflerent 

forts 
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forts of crown vaflals, came to be regulated by 
the fame authority*. The cuftoms, originally 
of little importance, were, by the gradual cx- 
tcnfion of trade, and the incrcafing demands of 
the crown, brought likewife into public view, 
and acquired fuch magnitude as to occafion 
the interpofition of parliament. By a ftatutc 
in the reign of Edward the firft, it is provided 
that thofe duties fliall not be levied without 
the “ common aflent of the realm 

With refpe^!l: to the manner of convening 
the national council, it was not immediately 
varied by the Norman conqueft. The parlia- 
ment, from the acceflion of William the Firft, 
was held, like the Wittenagemote in the Saxon 
times, either according to ancient ufage, at the 
three ftated feftivals of Chriftmas, Eaftcr, and 
Whitfuntide, or, upon particular exigencies, by 
virtue of a fummons from the king. By de- 
grees, however, the occafional meetings ex- 
tended the fubjedls of their deliberation ; while, 

* With regard to aids, and scutages, this provision is 
niadc in the charter of king John, J 12. The statutes 25 
Edward 1. c. 5, 6. and 34 Edward I. contain the same re- 
gulation with respect to aids and talliages* 

t 25 Edw. L c. 7. 
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on the other hand, the regular cuftomary afl 
fcmblies were frequently prevented by the dif- 
orderly ftate of the country. In the war be- 
tween the emprels Matilda and king Stephen, 
they met with great interruptions, and from 
the beginning of the convulfions in the reign 
of king John, were entirely difeontinued. The 
power of calling parliaments, and confequently 
of putting a negative upon its meetings, was 
thus in all cafes devolved upon the fovereign*. 

From thefe particulars, it is evident, that the 
Englifh monarchs, after the Norman conqueft, 
were far from poffeffing an abfolute authority ; 
and that the conftitution, notwithftanding the 
recent exaltation of the crown, ftill retained a 
confiderable proportion of the preceding arifto- 
cracy. As the national council, compofed of 
the nobility or great proprietors of land, was 
inverted with the legiflative power, including 
that of impofing taxes, and with the power of 
dirtributing jurticein the lart refort, it enjoyed, 
of courfe, the right of controlling and direfting 
the fovereign in the mort important parts of 
adminirtration. 


Gurdon’s History of ParliaiDent. 
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From the ftate of the revenue, indeed, in 
that period, the executive power was under Icfs 
reftraint from the legiflature than it has become 
in later ages. As the king had feldom occa- 
fion to fblicit a fupply from parliament, he was 
the lefs liable to be queftioned about the dif- 
pofal of his income. The people, who gave 
nothing to the public magiftrate for defraying 
the expence of government, had but little in- 
citement or pretence, either to find fault with 
his oeconomy, or to require a ftri<ft account of 
his management. He managed the revenue 
of the kingdom, as other individuals were ac- 
cuftomed to manage their own eftates ; and the 
idea of a public officer, or magiftrate, was apt 
to be funk in that of an ordinary proprietor, to 
whom the crown, and the revenues conneded 
with it, have been tranfmitted like a private 
inheritance. 

It muft at the fame time be admitted, that 
abufes in the exercife of the executive power 
were then extremely frequent, and were often 
fuftered to pais without animadverfion or no- 
tice. The legiflature had too little experience, 
to provide regulations for preventing the nu- 
merous inftances of malverlation in office that 
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were likely to occur; judicial ellabliihttients 
had not yet attained fuch perfedion as might 
enable them with quicknefs to punifli the fe- 
veral violations of jufticc ; nor had long ufage 
eilablilhed thofe equitable maxims of govern- 
ment, which ate the common effcds of po- 
lilhed manners, and which often fupply the 
place of pofitivc inftitutions. The condud of 
the fovereign, therefore, and even that of in- 
ferior officers, in the ordinary courle of admi- 
tiiftration, was in a great meafure diferetionary ; 
and was no otherwife relfraincd, than by the 
fear of exciting general clamour and didurb- 
ance. But individuals might fuftain much 
oppreffion before their complaints were likely 
to excite attention, and might be difpofed, 
from , prudential confi derations, to fubmit to 
many injuries and inconveniencics, rather than 
contend againft the whole force of the crown. 
In this diibrderly flate of fociety, perfbns who 
preferred any requeft to the king, or who had 
even any claim of right, in which his intered: 
was concerned, were commonly induced to 
iecure his favour by a prefent, or, if you will, 
by a bribe. A numerous lift of thofe preients, 
which were made to the fovereign, in order to 

procure 



THEIR EFFECTS UPOH PARLIAMEKT0 POJ 

procure what was barely juflice, has been 
collcAed by different authors, with a view of 
demonftrating the defjx)tical nature of the 
Anglo-Norman government. But thefe in- 
ftances tend only to prove the frequency of 
abufes, from the want of a regular polity, ex- 
tending to all the departments of adminiftra- 
tion. They Ihew that the government was 
rude and imperfed, and therefore in many cafes 
arbitrary; not that it was an abfolutc mo- 
narchy : that the national council was negligent 
and unfkilful in reftraining diforders ; not that 
it was deftitute of authority to limit the pre- 
rogative. This is what happens in the infancy of 
every political fyftem, whatever be the peculiar 
plan upon which it is formed. The llrong 
find themfelves often at liberty to opprefs the 
weak ; perfons of inferior ftation are therefore 
obliged to Ihelter themfelves under the w ings 
of a fuperior ; and are glad to obtain, by folici- 
tation or bribery, the quiet exercife of thofe 
rights which they arc unable to rnaintain by 
any other means. 

What puts this obfervation in a clear light 
>s, that the abufes of the executive power, 
'which were £> frequent in the early periods of 

u 4 the 
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the EngUIh conftitution, have fince been re- 
moved by the gradual improvement of arts, 
and the correfpondcnt progrcfs of manners, 
'without any coniiderable change in the diftri- 
bution of the great powers of government. 
The outlines of the Englilh conftitution are 
not very different, at this day, from what they 
were in the reign of William the Conqueror ; 
but the powers which were then univerfally 
acknowledged, have been fmee more minutely 
applied to the detail of adminiftration; and the 
'variations, that have occurred in the modes of 
living, and in the condition of individuals, have 
been gradually accommodated to the fpirit of 
the old inftitutions. The experience of the 
nation has led them to fill up the pi<3ure, of 
which a rude Iketch was delineated in that 
early period. 


CHAP. 
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CHAP. III. 

Of the ordinary Courts of Jnji’ice after the Nor^ 
man Conqn^i, 

T he diftrlbution of juftice, in the laft rc- 
fbrt, ■was not the moft brilliant or con- 
fpicuous, tI;ongh it was, undoubtedly, one of 
the miirt ufete! departments belonging to the 
national council. During the latter part of 
the r'nglo- Saxon government, this branch 
of bufmefs was commonly devolved upon 
occafional meetings of the Wittenagemote ; 
^\hich being called for difcufling matters of 
inferior concern, were leldom attended by any 
other members than fuch as happened, at the 
time, to be retained about the king’s perfon. 
But| after the Norman cunqueft, the changes 
which have been mentioned in the ftatc of the 
country, contributed to produce farther alter- 
ations in the judicial eftablilhmcnts ; and par- 
ticularly, to diveft more entirely the public 
aflembly of the ordinary cognizance of law- 
fuits. By the completion of the feudal lyftcm 
in France, the adminiilration of jufticc in that 

country 



106 ORDINARY COURTS OF JUSTICE 

country attained a degree of regularity which 
was formerly unknown; and upon the ac- 
ccflion of William the Firft, to the Englifli 
throne, the improvements in this branch of 
policy, which had been extended to Normandy, 
at that time a part of the French dominions, 
were gradually introduced into Britain. As 
the feveral diftrids of the kingdom, which had 
formerly been diftraded by the feuds of their 
independent leaders, came now to be united 
under the feudal fuperiority of the crown, the 
decKion of private quarrels by the fword was 
more efFedlually reftrained ; while the vigour 
and influence, poflefled by the two firft princes 
of the Norman race, co-operated with the 
natural progrefs of fbciety in bringing the 
diftcrences among all the inhabitants under the 
determination of the magiftrate. From the 
confequent multiplication of appeals to par- 
liament, the members of that aflcmbly became 
daily Icfs difpofed to execute this part of their 
duty; at the fame time that, from the increafmg 
authority of the crown, their attendance was 
rendered proportlonably lefs neceflary. The 
number of crown-valTals, convened on fuch 
occafions, was therefore gradually diminifhed ; 

the 
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the abfcnce of others was more and more over- 
looked ; and at length there was formed, out 
of parliament, a regular tribunal, lot the foie 
purpofe of deciding law-fuits, and compofed of 
an arbitrary number of thofc perfons who fat 
in the greater affembly. The great officers of 
the crown, being always upon the Ipot, when- 
ever a meeting of this kind w as called, became 
its ordinary conflituent members; and to thefc 
were added by the king particular perfons, who, 
from their knowledge of law, or experience in 
bufinefs, were thought qualified to affift in the 
inferior departments of office *. 

This 

* Account of this tribunal in Madox’s History of Ex- 
chequer. The great officers of the king’s court are made 
by this author to be s^en in number, i. The chief jus- 
ticier. 2. The constable. 3. The mareschall. 4. The 
seneschall or dapifer. 5. The chamberlain. 6 . The chan- 
cellor. 7. 1 he treasurer. Of these the chief justicicr was 
originally the seneschal or hiiih-steward. But when the 
primitive’ high-steward, who had been the chief officer of 
the family, came to be possessed of great ministerial powers 
over the whole kingdom, a deputy was appoiirtcd to manage 
the affairs of the household, who acquiring high rank and 
authority, received the appellation of seneschall, or stnvard 
rf tie household^ as the other was called the steward of tit 
i‘»gdom. The subordinate appointment of a steward of 

the 
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This court, from the place in which it was 
commonly held, received the appellation of the 
aula regis. In its conftitution and origin, it 
correfponded exactly with the cour de roy, 
which, after the accefTion of Hugh Capet, 
was gradually formed out of the ancient par- 
liament of France; and with the aulic council, 
which, after the time of Otho the Great, arofc, 
in like manner, out of the diet of the German 

the household^ or comes pnlatiiy is also to be found in France, 
Germany, and other feudal countries. 

The office of constable, or chief groom, had come in 
England, as well as upon the continent, to be divided into 
two branches, that of the constable and marshal; or of 
the groom and the smithj or farrier* 

The seneschal and dapifer ought, in all probability, to 
have been distinguished; as in France, and of course in 
Normandy, the offices of stewed, ^d butler, or cup-bearer, 
had been long separated. 

The treasurer is supposed to have been originally the 
deputy of the high-steward, — Bqt in later tjmes Was more 
probably that of the chamberlain, who came to have the 
principal charge of the revenue. 

See an account of the rank and employment of th?sc 
officers, in that branch of the king’s court which had the 
management of the revenue, in the Diahgus de Scacariof 
published by Madox, from the Hack and the red books ej 
£)fchejuen 


empire 
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empire. In Scotland we meet with a court of 
the fame nature ; and there is reafon to believe 
that, in every European kingdom of confider- 
able extent, the progrefs of the feudal lyftcm 
gave rife to a limilar inftitution. In all thcfc 
countries, as well as in England, it appears 
probable, that this tribunal was detached from 
the national council by connivance rather than 
by any pofitive appointment ; from a difpofi- 
tion in the people to confult their own cdfc 
and conveniency, more than from any defign 
upon the part of the crown to limit their pri- 
vileges; in fliort, from no preconceived plan 
of altering the conftitution, but from a natural 
and obvious accommodation tp the circum- 
ftances of the community ; and from an im- 
mediate profpedl of advantage, by facilitating 
the diftribution of juftice. As this tribunal, 
therefore, has been formed in a flow and 
gradual manner, it feems difficult, in any of 
the countries above-mentioned, to afeertain 
tlic precilc date of its formation. In England, 
the inftitution of the aula ref is is commonly 
aferibed to William the Conqueror ; but this 
muft be underflood w’ith relation to the lirfl 
appearance of that court, as diftln<5l from the 

greater 
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greater meeting of parliament, and not v?ith 
refpedl to the fubfequcnt variations and im- 
provements which preceded its complete efta- 
bli^ment. 

Tnis court was held by the Ehglifli monarchs, 
not only in their moft ufual place of refidence, 
but wherever they happened to be, when there 
was found occafion-for its interpofition. It 
had the fame extent of jurifdidion with 
parliament, out of which it had grown ; and 
therefore obtained the cognizance of all ordi- 
nary law-fuits, whether civil, criminal, or 
fifcal. 

The king himfclf prefided in the aula regU, 
whenever he thought proper to fit there as a 
judge ; but the ordinary prefidcnt of this court 
was the lord high fteward, the principal oiHcer 
of the crown ; who, in rank and authority, 
had rifen to be the fecond perfon in the king- 
dom ; and upon whom the king, when abient 
from parliament, had likewife devolved the 
right of prcliding in that afTcmbly *. 

* When the members of this court transacted civil and 
criminal pleas, they sat in the hall of the king : when they 
acted as a court of revenue, they sat in the Exchequer. 
PiaL dc Scacario. Baron Gilbert’s Hist, of Chancery. 

For 
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For fome time after this tribunal had been 
feparated from the meetings of parliament, it 
ftill coniifted of all the great officers of the 
crown ; but according as, by the gradual cx- 
tenfion of its authority, it had occafion to fit 
more frequently, the attendance even of the 
greater part of thefe members was rendered 
more ufelefs, as well as inconvenient; and 
therefore became the lefs regular. The king, 
at the fame time, acquiring higher notions of 
his own dignity, or finding himlelf more en- 
gaged in the other departments of government, 
ceafed alfo to exercife the ordinary fundions of 
a judge ; fb that the high fteward became in a 
manner the foie magiftrate of the aula reg 'is ; 
and, from this moft confpicuous branch of 
power annexed to his office, was denominated 


t\ic grand jujltctary *. 


While 


• That the grand justiciary of England was originally 
the high steward, appears indisputable, i. Tliat the liigh 
steward, or maire of the palace, in France, was anciently 
the officer of the crown who acquired the highest dignity 
and authority over the kingdom, is imiversally admitted. 
2. In Normandy a similar officer, appointed by the duke, 
appears to have been chief justiciar throughout the dutchy. 
Sec Coustumier du Normandie. 3. From the black and 

red 
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While the judicial authority of parliament 
was thus delegated to another court, the king 
exercifed the chief parts of the executive power, 
by the affiftance of a prhy-counctl, compofed 

of 

red books of Excbequer, there is distinct evidence that 
Robert earl of Leicester, who, in the reign of Henry the 
Second, was the high steward, had alfo the office of grand 
justiciary. Non solum ad scacarium verum per universum 
regnum PRESIDEN7IS dignitatem obtinuit. The author of 
this account was a cotemporary, who says he saw the great 
officer whom he speaks of. 4. That the high steward had 
by his office the right of presiding over the king’s pri\7 
counsellors, and over all the officers and minifters of justice 
in the kingdom, appears also from an old manuscript, 
intiticd, ^ds sit Seneschallus AngliCf et quid ejus offeum, 
quoted by Sir Robert Cotton and other antiquaries, w'hosc 
researches upon this subject are preserved in Hearne’s Col- 
lection. — See the facts collected by these authors — also 
Spelm. Gloss, v. Justiciarius Capitalis. 

It is true, that among the English histprians and anti- 
quaries there is some confusion in the accounts given of the 
persons who held the office of high steward and of jus- 
ticiary. This seems to have arisen partly from the diffi- 
culty of distinguishing the old high steward from his origi- 
nal deputy the steward of the household; and partly from 
the occasional appointments made by the sovereign of 
persons to preside in particular trials, who have been 
mistaken.for permanent justiciaries. This last seems to be 
the great source of error in Madox. 


That 
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of Tuch barons as enjoyed his particular favour 
and confidence. Some inftitution of this na- 
ture had probably exifted, at lead, occafionally, 
during the reigns of the later Saxon princes ; 
but, after the Norman conqueft, when the 
prerogative was confidcrahly exalted, the privy- 
council, of confequence, rofe in dignity, and 
its interpodtions became proportionably more 
cxtcnfive. The members of this meeting, it 
is probable, were nearly the fame perfons who, 
from their employment about the king s per* 
fon, had ufually been called to fit in the aula 
fi'gis, after it came to be feparated from the 
greater meeting of parliament; and even when 
the king and his privy-counfcllors had devolved 
the ordinary bufinefi of that court upon a fingle 
magiftrate, they dill retained the cognizancx. 
offuch extraordinary caulcs, both civil andcri- 
minal, as mote immediately excited their at- 
tention. Of the caufes which came, in this 
manner, to be determined by the king and his 

J. That the high steward was iheientry the president 
the king’s judges, and even of tlic iiigh court of 
P*riiatnciit, is further confirmed the privilege of thit 
®fficer, when created, in later times, to preside iu the house 
•fiords. 


VOL. II. 
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privy-council, and were at length, by cuftom, 
appropriated to that court, there were three 
different forts. 

1. When a crime was committed, for the 
puniihment of which the common law had 
made no proper provifion, it was thought ex- 
pedient, that the criminal Ihould not be per- 
mitted to cfcapc from juftice; but that he 
fiiould be called before this extraordinary tri- 
bunal, and puniihed according to the nature of* 
Kis offence. From the meetings of the privy- 
council, which gave a decifion in fuch uncom- 
mon and fingular cafes, there i)vas formed, in 
after times, a regular jurifdi(5l;ion, known by 
the name of the Jiar chamber*. 

From the nature of things, it was to be ex- 
pelled, that this jurifdi<5lion would foon de- 
generate into tyranny and oppreffion. The 
procedure of t^e court, as it related to matters 

* Concerning the origin of the name of star- chamber, 
and the onginal nature of that court, see Sir Thomas Smith 
dc Repub. AngL — ^Lamb. Arch.— Blackstone’s Comment. 
—The nature of the jurisdiction anciently possessed by the 
star chamber, may be conceived firom the sort of oSxnct* 
concerning which that court is directed to mquire, by the. 
statutes 3 Henry VIL c. i. and 21 Henry VIII. c. ao.. 
See Coke's Inst. 

in 
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in which no rule had been eftabllflied, was, of 
courTc, dlfcretionary and fluduating : at the 
fame time that the caufes which might come 
before it, under pretence of not being properly 
regulated by common law', were capable of 
being multiplied without end : not to mention, 
that, as the members of this court were cre- 
ated and removed at pleafure by the king, fd 
the decifions, whenever he chole to interfere, 
depended entirely upon his will. Thcfe ob- 
jeftions, however, to the jurifdiclion of the 
ftar-chamber, which appear fo well founded, 
and which, in a future period, occafioned the 
abolition of that court, were not likely to be 
fuggefted upon its firft eftablifliment, when its 
interpofitions, we may fuppofe, were few, and 
limited to cafes of great necefCty, and when 
the fimplicity of the age was more difpofed to 
regard the immediate benefit arifing from any 
meafure, than to confidcr the diftant conlc- 
quences of which, as a matter of precedent, it 
might poflibly be produdive. 

2. In civil queftions, the rules of common 
law, which had been gradually eflablilhed by ' 
judges in order to avoid refledions, and to pre- 
T^cnt inconiiflency pf condud, were fometimes 

1 2 found 
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found fo /extremely defective as to lay the court 
under the dlfagrecablc neceffity, either of rc> 
fuilng juftice to individuals, or of pronouncing 
an improper dccifion. The king and his privy- 
council, upon the fame principle which led 
them to interfere in extraordinary crimes, were 
induced to hear the complaints of perfons who 
had fuffered injuftice from the rude and im- 
perfed fyftem of jurilprudence adopted by the 
grand judiciary ; and to afford them relief b}' a 
dccifion according to confcience or natural equi- 
ty. The interpofitions derived from this fource, 
becoming numerous, and being often attended 
with fome difficulty, were put more immedi- 
ately under the diredion of the qhanccllor ; 
who, as the king’s fecretary, was ufually a man 
of fome literature ; and who, having hedomc 
the clerk, or keeper of the records of the aula 
regis, was particularly converfant in matters of 
law, and qualified to decide in fuch nice and 
intricate cafes. In what manner the dccifions 
of this officer, who aded at fird wltn the 
afliftance of a committee of privy-couhffllors, 

^ gave rife to.thcjurlfdidionof the court of clidn-- 
c^ry, wil^ fall more properly to be conluided 
hercafti 


Z. 
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3. When the Chrlftian clergy had acquired 
an cxtenfive authority and jurirdidion in the 
wcftcrn part of Europe, wc find that, what- 
ever cenfure they may deferve for the intcrefted 
policy wliich they pradifed in other refpeds, 
they had the lingular merit of endeavouring 
c\ery where to reprefs the dlforder and in- 
julhce arifing from the anarchy of the feudal 
times. The weak and defencclefs, who met 
with infult and oppreffion from every other 
quarter, found protedion from the church ; 
and the caufes of widows and orphans, and of 
all perfons in circumftances of diftrefs^, whic h 
had been baniflied from the barbarous tribunal 
of the lay judges, procured a welcome recep- 
tion in the fpiritual court ; where they were 
commonly examined with candour, and de- 
termined with impartiality. 

In imitation, as it fhould feem, of this 
ccclefiaftical interpofition, the king of England 
took under his immediate protedion the caufes 
of fuch as, by rcafon of their poverty, were 
unable to bear the expenfc of an ordinary law- 
fuit ; and, lince no other court in the country 


* Perfona miferahiUi. 
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cotold give the proper redrefs, he encouraged 
thofe perfons to bring a petition or fupplication 
to the privy-council ; which decided their 
claims in a fummary manner, and without the 
forms obferved in the ordinary tribunals. Hence 
particular perfons being entrufted with this 
branch of budnefs, compofed at length a court 
of requejis, as it was called ; which, for a long 
time, had no warrant of ordinary jurifdidlion ; 
but which, as the complaints that came before 
it could not be accurately defined, affumed at 
length fb great powers as to render it unpopular, 
and, in the reign of Charles the firflr, to occa- 
fion its abolition'^. 

The influence of that humanity, difplayed 
by the church, was not confined ,to England ; 
but appears to have produced a fimilar inter- 
pofition in the government of other European 
countries. In France it was anciently the 
cuftom to prefent petitions or complaints to 
the king at the gate of his palace ; and, for the 
^urpofe of receiving and examining thefc, the 
ting was early led tp appoint certain perfons 
belonging to his houfhold. If any petition 

* Sir Tha Smith de Repub. Anglor. — Blackstone’s 
Conuneot. 


was 
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was of too great confcquencc to be anfwcred 
immediately by thefc commiffioners, they 
were direded to make a report of it to the 
king, and to require the attendance of the 
parties, in order that the caule might be heard 
and determined. The perfons appointed for 
the determination of fuch caufes, who feem to 
have been members of the king’s privy- council, 
were called maiftres des requejies de riiofiel du 
ray. Their number was increafed to fix, of 
which the one half were ecclefiailics; and they 
feem at length to have been formed into a 
feparate court, under the name of the chamber 
of requ^s*. 

The inilitution of the aula regis, or court of 
the grand judiciary, was a natural, and a very 
great improvement in the lyftem of judicial 
policy. The great national council could not 
be very frequently convened, and its declfions, 
therefore, efpecially in matters of private pro- 
perty, were not eafily procured. But the 
fmaller tribunal of the aula regis was eafily 
kept in readinels, to determine every contro- 
verly whether civil or criminal. As the king, 
amid the diforders of the feudal government, 
Was under the ncccffity of making frequent 

• Recherches de la France. D’Ettieanc Pasquicr. 

I 4 journies 
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joUrnies over the kingdom, in order to main- 
tain his authority, and to fuppreft or prevent 
infurredions, he was enabled’ to receive, in 
cveiy quarter, the complaints of his people, 
and found no difficulty in calling this court to 
give fuch redrefs as the occafion might require. 
Juftice was made, in this manner, to pervade 
the country ; reparation of injuries was rendered 
more certain, while the expence of litigation 
was diminifhed ; and, by punifliing crimes in 
the neighbourhood of thofe places where they 
had been committed, the axe and the halter 
became an immediate and powerfql antidote 
to the poifon of bad example, 

From the decifions of this tribunal, there 
always lay an appeal to the high court of 
parliament. This was a confequenee of the 
manner in which the aula regis w'as formed ; 
by the mere difufe of attendance in the greater 
part of the members of parliament; who thence 
were underllqod to have delegated the ordinary 
judicial power to fuch of their number as con- 
tinued in the cxercife of it. But as this delega- 
tion was intended merely to favp trouble to the 
members of parliament, it was not conceived 
to exclude a full meeting of that council from 
reviewing, in extraordinary cafes the proce- 
dure 
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dure of the committee upon whom this ordi- 
nary jurifdidfion had been devolved. Though 
parliament might with to be difengaged from 
the labour attending the decifion of law-fuits, 
it w'as probably not w'illlng to rcfign the 
authority conne<Jtcd with that employment} 
and, while it acquiefced in the fubftitution of 
a court for exercifing the whole parliamentary 
jurifdiclion in the firft inftance, it ftill rcfcrvcd 
the power, w hich might be exerted on (ingular 
occafions, of fuperintending the proceedings 
of that court, and of controlling its dccifions. 

The aula regis, being a fort of deputation 
from the national council, or king’s baron- 
court, had, on the other hand, a power of 
reviewing the fcntences of the Icvcral tribunals 
erefted in different parts of the kingdom ; and 
became an intermediate court between them 
and the high court of parliament. There was 
the fame reafbn for connmitting to the court 
of the grand judiciary, the province of hearing 
and diffuffing appeals from inferior tribunals, 
as for devolving upon it an original jurifdic- 
tion in parliamentary a(^ions. The full efta- 
blifhment of this tribunal, however, together 
l^ith the clianges in the ftate of property after 

the 
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the Norman conqueft, contributed to limit the 
author!^ of thefe inferior courts, and to render 
their interpofition of little importance. 

"Vyhen the great lords of a county had be- 
come vaflals of the crown, they claimed the 
privilege of bringing their law-fuits, in the firft 
inftance, before the baron-courtof the fovercign, 
their immediate fuperior. To the fame court 
were brought immediately, appeals from the 
fentences pronounced by thefe great lords in 
their own baron-courts. The Iheriff, now 
converted into a crown vaflal, befide the jurif- 
didion over his own feudal barony, appears to 
have ftill retained the power of deciding con- 
trovcrfies between the rear-vaJfaU or tenants 
belonging to different baronies within his 
county. 

But the authority poffelTcd by the aula regis^ 
which was daily extended, from the increafmg 
power of the crown, enabled that court even 
to make continual encroachments upon the 
fubordin^te jurifdidion of the fheriff and of 
the different herons. It could be of little ad- 
vantage to the inhabitants, that their law-fuits 
were brought in the firfl infbnce before the 
court of the buron or of the fheridf, fince the 

decifion 
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dccifion of thofc judges might, with the utmoft 
facility, be. reviewed by the court of the grand 
julliciaiy ; and, as this great tribunal appeared 
occafionally in all parts of the kingdom, and 
diftributed juftice with fuperior efficacy and 
iplcndor, men were frequently difpofed to pafs 
over the inferior courts, and took encourage- 
ment to bring their dilputes immediately be- 
fore the court of appeal. Thus, by the gradual 
operation of the fame circumftances, the judi- 
catories of each barony, and county, dwindled 
into a Hate of infignificance ; their jurifdiftion 
was at length reftrided to matters of fmall 
value; and the greater part of caufes, civil and 
criminal, *as well as iilcal, were appropriated to. 
the ordinary baron-court of the fovercigri. 

Mr. Hume imagines, that none of the other 
feudal governments in Europe had fuch infti- 
tutions as the county-courts ; and feems to be 
of opinion, that as thefc courts, by requiring 
the frequent attendance of the barons, contri- 
buted to remind them of their dependence upQU 
the kir^, they muft have had remarkable ef- 
feds in reducing thofc great pcrlbnagcs under 
the authority of the chief magiftratc. 


But 
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But the county-courts were fo far from 
being peculiar to England, that they appear, 
in the early periods of the feudal fyftem, to 
have exifted throughout all the Weftem parts 
of Europe. In France, ^nd in feveral other 
countries upon the continerit, thofe courts 
began fopner to lofe their authority than in 
England ; becaute the fovereign had fooner 
acquired a feudal Ibperiorlty over the great 
lords : by which they were reduced under the 
immediate juyifdidlion of the king's baron- 
court, and withdrawn from that of the chief 
o^ccrof a county. In Scotland, on the other 
hand, where the influence of the crown over 
tfie nobles advanced more flowly that? in Eng- 
land, the county-courts were enabled much 
longer to preferve their primitive jurifdidion ; 
fo that a confiderable fliare of it has been 
tranfmittcu to the prefent time, and become 
a permanent branch of the judicial polity. 

It feems difficult, therefore, to fuppofc that 
the long continuance of tfie courts of the 
Ihcriff in England had any tendency to in- 
creafe or maintain the authority of the king 
over the barons. The decay of thofe Judicial 

cftablifhmcnts 
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ffmhii/hments appears, on the contrary, to hare 
been a.nece/Iary coniequence pf a correfpondent 
exaltation of the crown ; Rnd wc {hall find that, 
in every country, they remained longer in 
power and. fplendor, according as particular 
circumftances contributed to thwart the am- 
bitious views of the monarch, and to prevent 
the extcnfion of his prerogative. 

In the dominions belonging to France the 
judicial power, of the cour de roy advanced very 
quickly from the reign pf Hugh Capet, by the 
difufe of the county courts, and by receiving 
appeals from the courts of the batons. Thefc 
appeals,, agreeable to the .general cuftom of the 
feudal governments, contained at jirft a com- 
plaint that^ injullice had been committed by 
the inferior judge,, who, therefore, was obliged 
to , appear as a - party, before the fuperior tri- 
bunal. But according as the prafticc of 
appealing bepame more frequent, the petitions 
of appeal vvere admitted upon flightcr gj^unds ; 
the charge pf wilful injuftice againfl[,tbc in- 
Icrior court;s;was mpro and more overlooked ; 
the magiftrates who had prefided in thcic 
courts, were ;io longer fu^ciently intcreftedto 
appear for, the j unification of their conduct ; 

and 


' Vi 
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and the controverfy was examined in the court 
of revievjTy for the foie purpofe of determining 
th6 pfopTiety or impropriety of the former de- 
tifion. 

It is true, that from the diforders which 
prevailed irl FrahOe, udder the later princes of 
the CarlOFingian' face, one or two of the great 
lords had acquired fuch independence, as, for 
Ibmc time after thfe reign of Hugh Capet, pre* 
vented the king from reviewing their fentencest 
but this is mentioned by all the hiftorlans as a 
femarkable (Ingularity. It alfo m<^riy atten- 
tion, that the French monarchs, about this 
period, were not content with the power of 
receiving appeals from the feveral courts of 
their barons. An expedient was' deviled of 
Ihhding royal bailifts into diflercnt parts of the 
kingdom, with a commiftion to take cognizance 
of all thole caufes in which the Ibvereign was 
hiterefted, and in reality for the purpofe of 
abrid^ng arid liiriiting the fubordlnate juTif* 
didionof the neighbouring feudal luperiors. 
By an effid of Phtfip' Auguftns* in the year 
1 190, thblb baililTs Weire 'nppoihted in all the 
principal towns of the Idn^dm 

Hainaulfs Ahrid^ent of Hbt. of tinace. 

CHAP. 
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CHAP. IV. 

Progrefs of eccUjiaJikal JurifdiSIiou and Au- 
thority. 

T he hierarchy of the weftem chtirch 
grew up and extended itfelf over the 
kingdoms of Europe, Independent of th^ 
boundaries Which had besttr'fct to the do- 
minion of fecular princes, and of the revolu- 
tions which took place ift the ‘ ftate of an/ 
eivil government. iTie Roman pontiff, hav- 
ing found the means of uniting under his 
protedtion the elergy of each particular king- 
dom, was equally iiitereiled in promoting their 
influence, as they were in inaintaining the 
authority of their fpiritual leader. By taking 
advantage, therefore, of the various and fuc- 
ceflive contentions among bppofite and ri^al 
powers, he was enabled to elttort conceflionsf 
from thoie whom he had fupported, to levy 
impolitions, and to exalt the dignity and pre- 
rogatives of the ho^y lec. ’ . 

The Nofinati ooaquefi, in England, was 
followed by a complete- Operation of the 

ecclefiaftical 
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ccclefiaftical from the temporal courts. By a 
regulation of William the Conqueror, the 
bilhop was no longer permitted to fit as a judge 
in the court of the county, nor the rural dean 
in that of the hundred*. This alteration had 
undoubtedly a tendency tn promote that ex- 
clufive Jurifdidtion which the clergy were dc- 
iirous of eftablilliing ; and to build up that 
lyftempf church power which the wlfdom of 
aftqr ,^cs found^. fo nccelTary, and.^t the 
fame, time.fo (Ufficult, to pulldown. Under 
the dominion^ of the Anglo-Saxon princes, 
while the fpiri^al judges were alTociated with 
the civil magiftrate, many caufes of aii cccjc- 
fiaftical natur<| were brought lander the cog- 
nizance of the tcnippral ^purts: aqd though, 
from the fuperlQr knowledge apd addrefs of 
chnrchmen, the d6cifionS; given by th^c tri- 
b^^nab might be apt, in fome cafes, to favour 
clerical Ijirm there was littl^ d^^gcr, fipp 
thjs anrangenjCj^^i that the church wquld be- 
came totally, independent of the ftatc.. But 
ffom'^ ]tl^e moment that the clcigy were ex- 
cluded from a voice in the coyrts of the 


'WnUaiA the Cooquerai^t duller, iHtK advice of the 


ooubciL' ^pdnuiL 


hundred 
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hundred and of the county, ecclefiaftical con- 
troverfies were appropriated, in all cafes, to the 
judicatories of the church ; and the ambition 
of churchmen immediately excited them to 
extend their own peculiar jurifdidion, by in» 
vading that of the civij magiftrate. 

The encroachments made by the fpiritual, 
upon the province of the temporal courts, 
were of a fimilar nature in England, and in all 
the other countries belonging to the Weftern 
church. The pretence for thefe encroachments 
was, the privilege of the clergy to inflifl cen- 
fure upon every irregularity, which could be 
confidered as a Jin, or an offence in the fight of 
God. Under this defeription every ait of in- 
juftice, every violation of the laws of the land, 
was manifeftly include'd; but the offences 
which in this view attradted more particularly 
the attention of churchmen were fuch, it may 
eafily be conceived, as had an immediate con* 
nexion with their own intereft, or with thofc 
religious obfervances from which their own 
dignity and importance were in fome meafure 

derived. 

* / 

One pf the firft interpofitions of the church, 
a matter of civil jurifdiition, appears to 
VOL. II. K have 
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have been made with relation to iythes, and 
other ecclefiaftical revenues. Even after the 
rights of the clergy, in this particular, had re- 
ceived the fandlion of public authority, they 
were not likely to meet with a vigorous and 
hearty fupport from the civil magiftrate ; and 
it was therefore confidercd by the church, as a 
matter of general concern, to render them 
effedual in the fpiritual court. 

The performance of teftamentary bequeib 
was viewed in a fimilar light. As in the ex< 
ercife of their profelhon, the clergy were fre- 
quently employed about dying peribns, and 
had almoft the exdufive polTellion of all the 
literature of that ignorant age, they were ufu- 
ally confulted upon the making of teftaments, 
and became the common wituefTes to thofe 
deeds. It would be doing them injuftide to 
fay, that they negledted to avail themfelves of 
that fituation, for increaiing the revenue of the 
refpedlive corporations to which they belonged. 
With fo great diligence and fuccefs did they 
perform this part of their duty, that few per- 
fons adventured to take a near proiped of a 
future ftate, without making confiderable 
donations for ptws ufes ; and the effed of in- 
culcating 
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culcating the fame dodrlnc, was at length 
rendered lb univerfal, that, in many countries 
of Europe, a great proportion of evciy perfonal 
eftate was, without any teftament, and in virtue 
of a tacit or prefumed will of the proprietor, 
transferred, by the ordinary courfe offucceffion, 
to the church. Thus the clergy were not only 
the beft qualified for explaining the will of the 
tefiator, but had befides a peculiar interell in 
the execution of it; and thcreforci by their 
aAivity and vigilance, joined to the indifference 
and remiffnels of the civil tribunals, they found 
it not difficult, in queftions. of this nature, to 
acquire an exclufive jurifdi<ftion. 

From the fame principle which rccom* 
mended penances and mortifications as highly 
meritorious, the minilters of religion thought 
it incumbent upon them to cenfure and 
difeourage all exceffes in fenfual plcafure ; 
and in a particular manner to reftrain every 
irregularity with relpc<ft to the intcrcourlc of 
the fexes. The contrast of marriage was 
therefore brought under their immediate in- 
fpcdlion } and, as it came to be celebrated by 
A clcrgymanj and to be accompanied with re- 
ligious forms and Iblcmnities, was regarded as 

It 3 a fpc- 
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a fpecles of facramcnt. Upon this account, 
every breach of the duties of marriage, c\ ery 
quedion with relation to its validity, or con- 
cerning the terms and conditions which were 
1 eld compatible with that inftitution, became 
an objc.<^ of ecclcfiaftical cognizance. 

This branch of jurifdidion afforded, by de- 
grees, a pecuniary revenue, which the clergy 
did not fail to improve. By the Roman law, 
which was at firil: adopted in ccclcfiaRical 
courts, marriage was prohibited between col- 
lateral relations in the fecond degree ; that is, 
between brothers and fiftcrs. This prohibi- 
tion, comprehending thofe perfons who ufually 
were brought up in the fame family, and who, 
unlefs their union had been entirely prevented, 
might be frequently expofed to the hazard of 
feduflion, is founded upon manifcR conftder- 
ations of expediency. But no fooner was the 
church pofTefTed of fufficient authority in this 
point, than, becoming diflatisfied with fuch a> 
rcaibnable and falutary regulation, fhe thought 
. proper to introduce a ilri^er difeipline ; and 
proceeded, by degrees, to prohibit the union 
of more dillant relations; in fo much that 
marriage between perlbns in the fourteenth 

degree, 
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deforce, according to the Roman computation, 
>\ IS at length declared illegal*. Not con- 
tented with preventing the intercourfe of 
natural relations, the fuperRition of the age 
recommended, and the intercRed policy of the 
church ordained, areftraintof the fame nature, 
in confequence of the fpiritual connexion 
arifing from baptifm, between the perfon 
baptized and his godfathers and godmothers, 
as well as the clergyman by whom that facra- 
nicnt was adminiftcred ; and the marriage of 
thofe perltJiis, together with their relations, as 
far as the fourteenth decree, was likewife for- 

w 

bidden. The number of people, thus prohibi- 
ted from Intermarrying, came to be fb immenfc, 
that perfons at liberty to form that union, at 
a time when tjelations were not, as at prefent, 
feattered over the world by thp influence of 

* The fourteenth degree, according to the compntation 
of the civilians, is equal to the seventh degree aoiong the 
canonists j comprehmding persons removed by seven gene- 
rations from the common stock. To change the Rqmsni 
method of counting kindred, was the first contrivance of 
the clergy in the dark ages, for extending the ,kw8 of 
ancient Rome with nq>edto the relations prohibited from 
contracting marriage. 

K 3 


commerce, 
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commerce, could feldom be found, at leaH 
among perfons of rank, in the fame quarter oi 
a country, and hardly ever in the fame circle 
of acquaintance 

Thele regulations were intended merely for 
the purpole of levying contributions from the 
people : for, though marriages contracted 
within the forbidden degrees were null and 
void, the church alfumcd ji power of difpen- 
fing with the law ; and to fuch as were able 
to pay for it, with exception of parents and 
children, and fome other very near relations, 
a dilpenfation, in molt cafes, was readily 
granted. 

By this jurifdiClion with relation to tefta- 
ments, and with relation to the validity of 
marriage, the church decided the moit im* 
portant queltions ebneeming the tranfmidion 


* Kackstone in his Gunmeot. voL ii. cakulates the num- 
ber of rehtioDS whidi may, at an ayerage, exist in di^rent 
degrees of consanguinity ; by vfaich it i4^)ears, that every 
person naay have at least 16,000, m the 14th degree, accord- 
ing toiche Roman computation, not to mention such as are 
a step or two nearer, who may be living at the same time ; 
and of nlatmft in consequence of baptisin> 

may have three or four times as many more. 


01 
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of property. She poflcfled the folc power of 
determining the legitimacy of children, upon 
which depended their capacity of inheritance ; 
at the fame time that (he gave authority to the 
nomination of every perfon who fucceeded to 
an eftate by the wtll of the proprietor. 

Amid the diforders which prevailed in 
Europe for many centuries after the downfal 
of the Roman Empire, and by which the in- 
habitants were funk in profound, ignorance and 
barbarifm, the clergy exerted themfelves in 
retraining the perfidy and injullice of the 
times ; and, by the influence of religious mo- 
tives, endeavoured, as far as poflible, to induce 
mankind to the obfervance of good faith in 
their various tranfadions. For this purpofe 
they introduced a general pradice, that con- 
trads of every fort Ihould be confirmed by the 
fandion of an oath ; by which means the 
violation of a contrad, being confidered as the 
breach of a religious duty, fell under the cog- 
nizance of the church. From the tridnefs 
oblcrvcd in the decifionsof the fpiritual court, 
the private party, at the fame time, found it 
more advifcable to bring his complaint before 
this tribunal than that of the civil magiflrate. 

K 4 The 
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The extent of jnrifdidion, acquired in this 
manner may cafily be conceived* 

Ltftly. To the church courts were appro- 
priated, as I formerly had occalion to obferve, 
the cauKes of widows and orphans, and of all 
perfons in circumftanccs of dlftrefs. Caufes of 
this delcription were too apt to be neglcded 
by thoie military barons invefted with civil 
jurifdidion, who paid but little attention to 
the claims of any perfon from whofe future 
fcrvices they could derive no benefit, or from 
whofe refentment they had nothing to fear. 

It muil be remembered, to the honour of 
the clergy of thofe times, that they were the 
friends of order and regular government; that, 
if they laboured to rear a lyftcm of ecclefiafli- 
cd defpotifm, their authority was generally 
employed in maintaining the rules of juftice ; 
and that they difoovered a uniform inclination 
to prote6I the weak and dcfencelcfs, againfl 
that violence and oppreffion which was too 
much countenanced by fuch of the laity as 
were podeffisd of opulence and power. From 
this circumflance, the cxtenfions of ecdeltafti- 
cal jurifdidion were highly acceptable to the 
people; and, notwithi^anding the pernicious 

confequences 
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confequences which they ultimately tended to 
produce, were, in the mean tirnc, of great ad- 
vantage to the lower ranks of men, if not of 
general benefit to the community. 

Having thus occafion to determine a multi- 
tude of caufes, both of an ecclefiaftical nature, 
and fuch as fell w ithin the province of the civil 
magiftrate, the church courts advanced in the 
knowledge and experience of judicial bufincis. 
As, by their literature, the clergy could not 
fail to be acquainted with the ancient Roman 
law, they were led, in many cafes, to adopt 
the rul« of that equitable fyftcm ; Their own 
dccifions w'ere colledcd, in order to ferve as 
precedents in future queftions ; and from thefe, 
together with the opinions of learned fathers in 
the church, the decrees of councils, and regu- 
lations of popes, was at length formed that 
body of canon*law, which obtained univcrlal 
reputation in the wellem part ot Europe. 

It would have been to little purpofe, how- 
ever, for the church to affumc a jurifdidion, 
bad (he not been able to render herfelf inde- 
pendent in the exerciie of it. But the fame 
vigour and dexterity, by which the clergy 
cftabliflicd their power in any European king- 
dom. 
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dom, were exerted in order to withdraw their 
lul^e^ion from the fbvercign, and to render 
them fubordinate only to the Roman pontiff. 
In England this was, in fome meafure, effeded 
fo early as the reign of William the conqueror, 
by the expedient of appointing papal legates, 
or commiflioners, to hear and determine 
eoclefiaftical caufes. As thofe appointments 
might be renewed at pleafure, they foon 
opened the way for a dired appeal from the 
Engliih church- courts to that of Rome; which 
was firft attempted in the reign of William 
Rufus, and finally accomplifhed in that*of king 
Stephen*. 

The entire exemption of churchmen, or 
clerks, from fecular jurifdidion, which had 
been early introduced into fbme other European 
countries, and which appears to be a natural 
confequence of the advancement of eccle(ialli> 
cal. power, was, in England, made efFedual 
about the time of Henry the fecond. The 
e^eds of this exemption, which have, in fome 
meaiure, been retained in later ages, are imi- 
verfaUy known by what b called the henejit of 

* Bume’s Bcckabsdcal Law. 

clergy. 
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clergy. As the church-courts never infli(flcd a 
capital or corporal puniftiment, thofe ofiendcrs» 
who could be fubjefted to no other jurifdidion, 
w ere of courfe exempted from fuch punifli- 
ment, unlefs in Ibme few caies, where the 
church might refufe her interpofition, or was 
plcafed to deliver over the criminal to the 
fccular arm. After the reformation, this pri- 
vilege of clerks, which, by the progreis ot 
literature, came to be within the reach ofalmoft 
all the inhabitants, was looked upon as a con- 
venient method for moderating the rigorous 
punilhments of the common law ; and there- 
fore, with various modifications by flatute» 
was then incorporated in the legal fyftem. 

In the reign of Henry the firft, the monaflic 
rule of celibacy, after long and violent flruggles^ 
was at length impofed upon the fccular clergy 
of England; and received the fandion of 
eccledailical authority*. By this regulation* 
churchmen, being freed from the cares of a 
family, and from the burden of making a pro«<< 
vifion for poflerity, were detached, in a great 
ineafure* from the reft of the community, and* 
i>y motives of intcreft and ambition, were more 

* LytttdoD's Hist, of Henry II. 

uniformly 
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uniformly and firmly united in that ecclefiafli. 
cal corporation of which they were members. 
Though it may be true, therefore, that this 
abfurd lyftem of mortification was introduced 
from perverted notions of refinement, and by 
the univerfal influence of fupcrfiition, there 
can be no doubt that it was afterwards pro- 
moted and extended from the interefled policy 
of churchmen, and more efpccially from that of 
their fpiritual fovercign. 

But the great circumflance which contri- 
buted to eftablifh the independent power of 
the church, w'as the privilege of bellowing 
ecclefiailical preferments. 

Upon the Aril eflablifhment of eccleflaflical 
benefices, by the donation of dying perfons, and 
the coniequent rife of ecclefiailical dignities, 
the inferior clergy of each diocefc were chofen 
hf the bilhop and chapter, and the bilhop him- 
felf, by the dean and chapter of the cathedral 
ehiinch. After the modern European king- 
donls had been ere<^ed uptm the ruins of the 
ancient Roman Empire, the fbvereign, in each 
of thofe kingdoms, was tempted to interfere in 
ccclefiaftical elc^ions, and, by his influence 
over thofe vrho had the power of nomination, 

acquired 
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acquired at length the privilege of beftowing 
the higher church livings. But when the 
authority of the bilhop of Rome had rifen to a 
great height in the weftem church, he left*no 
meafure unattempted, in order to wreft out of 
the hands of princes an inilrument of fo much 
importance as the nomination of the fliperior 
clergy. The difpute concerning this point, 
which lafled for more than a century and a 
half, is one of the moft remarkable events in 
the hiftory of modern Europe. It was begun 
by the famous Gregory the ieventh ; a man 
who, by his abilities, his intrepidity, and his 
unbounded ambition, was qualified to draw 
the utmoft advantage from the fituation in 
which he was placed. This pontiff not only 
rejeded with difdain the prerogative which the 
German emperors had for fome time exercifed, 
of confirming the elcAion of the popes, but 
prohibited them from interfering in the elec- 
tion of all bifhops and abbots ; and proceeded 
fo far as to iffuc decrees, by which he excluded 
the laity, of every rank or condition, from the 
collation to ecclefiaflical benefices. Henry the 
fourth, who at this time w'ore the imperial 
diadem, defended his rights with vigour ; and, 
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as many princes were, various motives, in. 
duced to fupport the intereft of the church; 
the contending parties had recourfe to arms, 
Daring the progreis of the quarrel, all Italy and 
Germany were thrown into convuliions ; mil- ' 
lions of people were deflroyed upon the one 
lide and the other; and it is computed thatnc 
lefs than fizty battles were fought in the reign 
of this emperor ; together with eighteen more 
in that of his Ion and iucceflbr, Henry the fifth, 
who at length' was perfuaded to conclude a 
peace with the court of Rome, by granting an 
czprefs renunciation of all bis preteniions"*^. 

The conteR, with refpeft to the right of in- 
veftitures, was not confined to Italy and Ger- 
many, but extended itfelf over the other 
countries of Europe; in which the church, 
for the mofl part, w'as equally fuccefsful. In 
France, the decrees of the pope were made ef- 
fedhial with lefs rapidity; but without violence, 
and even without much difturbance. In Eng- 
land, the right of the laity to confer ecclefiafli^ 
cal benefices, was firfi: difputed in the rei^ of 
Henry die firft, when Anfelm, the archbifhop 


* Father PauTs History of Benefices^ 
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of Canterbury, rcfufed to confccratc the biihops 
nominated by the king. The controvcriy was 
continued under feveral of the fucceeding 
princes ; but no blood was fpilt in the quarrel, 
farther than by the alTalfination of Becket, or 
than what might arife from the fcourging of 
Hcn7 the fecond. In this kind of warfare, 
the church was properly in her own element ; 
and managed her weapons with her ufual dex- 
terity. When king John had been weakened 
by an unfuccefsful war, and had incurred the 
contempt and refentment of his fubjeds, the 
pope laid hold of that opportunity to invade his 
prerogative; and, by thundering out againft 
him the different orders and degrees of ecclefi- 
aftical cenfure, at the fame time that he had 
the addrefs to employ the fecular arm of France 
to fupport his authority, he at length obliged 
the infatuated Englifh monarch, not only to 
rclinquifh all claim to the right of inveftitures, 
but even to refign his kingdom to the church, 
and to hold it for the future as a feudatory of 
the holy fee. 

It could hardly be ezpcAed that the pope 
"’ould engage in fuch long and violent ftruggles 
for the fake merely of the clergy over whom 

he 
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be prefided, and that when he had at laft 
• gained a complete vidlory, he would not en* 
doivour to improve it to his own advantage. 
No Iboner was the nomination of bifhops and 
abbots placed in the clergy of each cathedral 
church or tnonafteiy, than his holinefs began 
to interfere inelcdions, by recommending par- 
ticular peribns to vacant benefices. Confidcr- 
ing the influence and authority which he 
poiTefled over all the members of the church, 
and the exertbns which he had made in pro- 
curing the right of eledlion to the clergy, fuch 
a recommendation could not, with decency, 
be overlooked; and, in moft cafes, could 
icarcely fail of fuccels. The frequency, how- 
ever, of thefc recommendations difpofed the 
elefiors to anticipate them on particular occa- 
fions, by filling up the vacancy with the utmoft 
expedition. Forefeeing the death of fome par- 
ticular incumbent, the pope endeavoured fomc- 
times to prevent a precipitate fupply of the 
vacancy, by requeuing that it fliould be delayed 
for ibme time. Such recommendations and 
icquefts, having come at length to be fre- 
quently dilregiuded, were afterwards accom- 
panied with commands; and commiflioners 
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were ient to put them in execution, as well as 
to punifli the clergy, in calc of their difo* 
bcdience. To all thefe expedients was added, 
at length, a more cfFedual interpofition for 
preventing every difappointment. With re- 
gard to the mode of ele<^ing bilhops and abbots, 
and the qualifications of the perfon to be 
cletfled, a fet of regulations was made, fo nume- 
rous and intricate, that the ilrid oblervance of 
them became impoffiblc ; while it was de- 
clared, that, upon the ieail failure in any point, 
the eledion Ihould be void, and the nomina- 
tion ihould devolve to the apoftolic fee. By 
thele artifices the bifliop of Rome acquired, in 
reality, the power of appointing all the digni- 
fied clergy, together with all that influence and 
rcvenuewhich could be obtained, either dircftly 
or indirectly, from the difppfal of every im- 
portant ecnleiialtical preferment. 
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CHAP. V. 

General Vievo of the hngly Power, from the 
Reign of Rdward I. to that of Henry Vll, 

^ I '*HE period of the Englifh monarchy, from 
Edward the Firft to the acceffion of the 
houfe of Tudor, correfponds, with great ex- 
aftnefs, to that of the French, from Philip the 
Fair to Lewis the Eleventh. About the be- 
ginning of thele periods, the government, in 
each of thofe countries, alTumed a degree of 
regularity unknown in former ages ; and it 
afterwards continued, by ilmilar fteps, ad- 
vancing towards maturity. The power of the 
king, and that of the nobles, formed, at this 
time, the only balance in the conftitution; 
which came, in the natural courfe of things, 
to lean more and more to the fide of the for- 
mer. The nobility were too much divided 
among thcmfelves, to be capable of profecuting 
any regular plan for the aggrandifement of their 
own order. Their opulence, which, if col- 
ledcd in one great cunent, might have borne 

dow^i 
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down every obftaclc before it, was deprived of 
its efficacy by being broken into many feparatc 
channels, and fpent in various contrary direc- 
tions. In order to make an effedlual oppofition 
to the crown, it w’as rcquifite that the greater 
barons Ihould be firmly united in defence of 
their privileges ; but fuch a union was not 
cafily procured, and, for any length of time, 
could hardly ever be maintained. Diftradcd 
by mutual animofity, and adluated by private 
jealoufies, or by oppofite views of intereft, thefc 
reliefs, but fhort-fighted chiefs, were, without 
much difficulty, perfuaded to abandon any 
joint meafures ; and excited to employ their 
force in weakening and deftroying one another. 
What they gained, therefore, upon fomc occa- 
fjons, by a fudden and violent effort, was after- 
wards thrown away, from the want of perfe- 
^crance or management; and the effedt of a 
temporary combination was more than com- 
penfated by their ufual tendency to difunion 
and diffenfion. But the crown was not capa- 
ble of being divided againff itfelf. Its property, 
being under the difpufal of a fingle perfon, 
"as always diredfed, however injudicioufly, 
tn the fame end; and made fubfervient to 

L 2 
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one political purpole ; that of extending the 
royal prerogative. The revenue of the crown, 
therefore, created a degree of influence, which 
was continually extending itfclf, and which, 
by its uniform operation, afforded continual 
opportunities fot increafmg that revenue. 
While the ariftocracy was thus remaining 
ffationary, or left in a fluduating llate, ac- 
cording to the impulfe of cafual circumftanccs, 
the monarchy, by receiving regular liipplies 
from every quarter, was gradually rifing to a 
greater height, and overflowing its ancient 
boundaries. 

It muff, howei’cr, be admitted, that the 
period of Englifli hiftory, now under con- 
iideration, is diftinguiftied by many powerful 
efforts of the nobility to fupport their privileges; 
and that the crown did not rife to the fummit 
of dignity and fplendor which it attained in 
the pofleflion of the Tudor family, without 
iurmounting a variety ofobftacles, and without 
being frequently checked apd retarded by un- 
favourable occurrences. 

There is even good realbn to believe, that, 
in England, the regal authority was more 

limited, about the time of Edward the Firft» 
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than it was in France, during the reign of 
Philip the Fair. Though the Englifli crown 
was confiderably exalted upon the acceffion of 
William the Conqueror, yet, under the fuc- 
cceding* reigns, its progrefs was apparently 
more flow and gradual. The barons, by 
taking advantage of particular conjundurcs, 
and, in fome cafes, by proceeding to fuch ex- 
tremities as threatened an immediate revolu- 
tion, obtained from the fovercign the mod im- 
portant conceflions ; and, in little more than 
a century and a half, no. fewer than fix great 
charters were granted, fome of them repeatedly, 
by fix different princes. By thefe charters the 
power of the crown does not, indeed, feem to 
have been contraded within a narrower com- 
pals than immediately after the Norman con- 
quefl: ; but it was undoubtedly reftrained in 
its advancement, and prevented from rifmg to 
that height which it would otherwife have 
attained. In France, on the other hand, the 
extenfion of the royal prerogative appears, from 
the time of Hugh Capet, to have fcarcely met 
With any oppofition. No formidable combination 
®f the nobles, to withiland the incroachments 
of the kingly power ! No feries of charters, as 

L 3 in 
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in England, relinquiftiing the fuppofed ufurpa* 
tions of the crown, and confirming the privi- 
leges of the ariftocracy ! The only deed of this 
nature, which we meet with in the French 
hiftory, was near half a century poftenor to the 
reign of Philip the Fair ; and was extorted 
from king John in confequence of the diffi- 
culties under which he laboured from the in- 
vafion of his kingdom by the Englifli mo- 
narch*. 

To what caufes may we aferibe this diffe- 

* The opportunity of the states general, assembled in 
“ the year 1355,” says the count de Boulainvillicrs, “ is 
“ favourable to iny design ; since, upon their remonstrances, 
** king John gave a declaration which irrevocably esta- 
“ blished the right of those assemblies, and which, upon 
“ that account, might justly be compared to the gr^at 
“ charter granted to the English by a prince of the same 
“ name j were it not unfortunately too true, that it has 
“ been buried in oblivion for above two hundred years past, 

even so far that there is no public instrument of it re- 

niaiaing, except one copy preserved in the king’s library; 
“ from whence I took that of which I shall give you an 
“ extraft in the course of this letter.” [Boulainv. account 
of the ancient parliaments of France.] Sec a full account 
given by this noble author, of that fomous French charter^ 
which in reality has a great resemblance to the English 
charter above mentioned. 


rent 



fROM EDWARD 1 . TO HENRY Vll. 15I 

rent fpirlt of the French from that of the 
Englifli nobility ? From what circumftanccs 
were the former difpofed to look with fo much 
tranquillity and indifference upon the exalta- 
tion of the crown, as never, but upon one 
occafion, to exert themfelves in reprefling it ; 
while the latter difeovered fuch a conftant 
jealouly of the fovereign, and made ib many 
and fuch vigorous attempts to reftrain the 
progrefs of his authority ? The importance of 
this queftion is obvious ; for the efforts then 
made to rcfift the ufurpations of the crown, 
may be regarded as the groundwork of thole 
more precife limitations of the prerogative, 
which have been introduced in a later period. 

I. There occurs one remarkable difference 
betw'een the lituation of the French and the 
Englifli kings ; that in France, the crow'n was, 
without interruption, tranfmitted direftly from 
father to Ion, during a period of more than 
three hundred years ; that is, from the time of 
Hugh Capet to that of Philip the Long ; in- 
cluding a feries of eleven different reigns; 
whereas in England, during the fame period, 
we meet with no lels than five deviations from 

the lineal courfe of fucceffion ; and about onc^ 

T A half 



Ij* VIEW 0? THE KINOLY fOWfiR, 

half of the reigning princes, who, however 
their title might be recognized by parliament, 
or their pretentions might be fupported by the 
prevailing party, were, according to the com- 
mon notions of that age, contidered in the 
light of ufurpers. In France, therefore, the 
crown palTed, with perfecfl tranquillity, from 
one fovereign to another ; and each of thole 
princes, when he mounted the throne, having 
no competitor to obftru<fl his immediate 
polTeffion, no flaw in his title to weaken or 
difturb the general prepolTeffion in his favour, 
luccccdcd, of confequence, to all that hereditary 
influence which had been accumulated by his 
predeceflbrs. To render the lucceflion ftill 
more fecure, Hugh Capet introduced the pre- 
caution, which had been in fome meafure fug- 
gelled by the Roman emperors, of crowning 
his heir in his own lifetime; and the fame 
pradice was uniformly obferved by fix of the 
fucceeding monarchs ; that is, till the reign of 
Philip Augullus, when, from the fuperior lia- 
bility of the throne, any ceremony of this kind 
was become fuperfluous. 

In England, on the contrary, the fucceflion 
ti thole princes, whole title was ill founded or 

dilputable, 
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difputable, gave always occafion to dilTatis’ 
fadion and complaint, if not to dired oppofi- 
tion, and open refiftance ; and, as the nobles 
were invited to lay hold of thefe opportunities 
for maintaining or extending their privileges, 
the king was obliged to compound for the 
polTcflion of fovereignty, by fubmitting to 
limitations in theexercife of it. The pcrfonal 
authority of William the Conqueror, produced 
a fubmiflion to William Rufus, though in 
preference to his elder brother Robert, a man 
of popular charader ; but Henry the Firft, and 
Stephen, may be faid to have purchafed the 
crown, by the refpedivc great charters which 
they granted to their vaffals. With refped to 
Henry the Second, it muft be acknowledged, 
that, though he was a foreigner, and though 
he had in Ibme mcafure fought bis way to the 
throne, yet in the end his acceflion was agree- 
able to the whole nation. But after having 
fulFercd a variety of difappointments, and hav- 
ing been expoled to much uncafineft from the 
unnatural behaviour of his own children, he 
appears to have confirmed the two preceding 
charters, from a difpofition to guard againft any 
future accident, by fccuring the good-will of his 
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people. The ufurpationof John, accompanied 
with the murder of the lawful heir, had ex- 
cited againft that prince an indignation and 
rcfentment, which his future conduft, inftead 
of removing, tended only to confirm ; and the 
conceflions which he made to his fubjeds, 
were plainly extorted from him by the accumu- 
lation of diftrefs and embarralTment under 
which he laboured. Henry the Third, though 
there were no objedions to his title, inherited, 
while he was yet a minor, a civil war from his 
father ; and afterwards, by his imbecility and 
imprudence, w'as involved in calamities, from 
which nothing lefs than the good fortune, and 
the great abilities, of his fon Edward the Firft 
could have extricated him. The charters 
granted by the former of thofe two princes 
were evidently the fruit of thefe difficulties *. 

2. Another circumflance which, in that 
early period, produced rf peculiar exaltation of 
tlic monarchy in France, was the forfeiture of 
Normandy by the king of England, and the 
redudion of that cxtcnfivc coui\try into an 

* It appears, that one of the charters granted by Henry 
III. was subscribed by his son Edward. Blackstone^ 
History of the Crc.it Charters. 
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immediate fief of the French crown. This for- 
feiture, though the particular time when it hap- 
pened might be accidental, was to be expeded 
from the fituation of that countr}', with rcfpc<?l 
to the king of England, the immediate fu- 
perior, and to the king of France, the lord 
paramount. The efFed of fo great an accef- 
(ion of revenue and influence to the French 
crown was vifible; and l*hilip Auguftus, in 
whofe reign it happened, became evidently 
poflclTcd of much more authority than his 
predcceflbrs. 

No acquifition of equal importance w'as 
made to the crown of England at this early 
period ; for the fettlement which was effeded 
in Ireland, by Henry the Second, and which 
the hiftorians have been pleafed to dignify with 
the fplcndid appellation of a conqueft, was 
produdivc neither of wealth nor of authority 
to the Englifh monarch ; nor does it appear, 
for feveral centuries, to have yielded any ad- 
vantage whatever. 

3. The infular fituation of Britain may be 
confidered as a general caufe of the flow’cr ad- 
vancement of the royal prerogative in Eng- 
land, 
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land, than is to be found in the greater part of 
the modem kingdoms upoh the continent of 
Europe. As, in the infancy of government, 
the kingly office arofe from the neceffity of 
having a general to command the united forces 
of the (late, it was. to be expelled, that the 
oftener any ibvereign had occafion to a^ in this 
Capacity, his authority and dignity would 
fooner arrive at maturity. During the time 
of a military entcrprize, when the national 
forces, the great body of the people, were 
placed under the immediate diredfion of the 
king, they acquired habits of fubmitting to his 
orders; their admiration was excited by his 
high llation ordiffinguifliedprowefs; and they 
were taught by experience to look up to him 
as the principal fource of honours aid prefer- 
ment. In times of peace, on the contrary, 
when the members of different baronies, or 
tribes, had retired to their ieveral places of 
abode, they were, in a great meafurc, with- 
drawn from the influence of the king, and 
were accuflomcd to no other jurifdi^ion of 
authority but that of the baron or chief by 
whom they were protcdlcd. Even after the 

feudal 
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feudal governments had attained fome degree 
of regularity, and when the fovercign had ac- 
quired numerous branches of civil power, it 
ilill was in the held that his pre-eminence 
attraded fuperior attention, and that he 
had the bell means of procuring popu- 
larity. 

It Teems rcafonablc to conclude, therefore, 
that, upon the continent of Europe, where 
every fovereign found his dominions furrounded 
by bordering nations, whom he was frequently 
tempted to invade, and againll whom he was 
obliged to be conftantly upon his guard, the 
mod ample fcope was afforded him for dif- 
playing thofc talents, and for availing himfclf 
of thole lituations which were bed calculated 
for extending his authority. In England, on 
the other hand ; a country in which there 
were fewer inducements to undertake a na- 
tional war, and in which the military opera- 
tions of the fovereign were chiefly employed 
in quelling the didurbanccs excited by hi* 
rebellious barons, or in repelling the inroads of 
the Scots, which wrere not of much qiore im- 
portance than the inlurrciSion of particular 

barons, 
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barons, he had fewer opportunities of exciting 
a national fpirit in his favour, and confequcntly 
found it more difficult to reduce the nobility 
into a ftate of dependence. 

The profperous reign of Edward the Firft 
had undoubtedly a conliderablc effed in con- 
firming and exalting the prerogative. This 
prince was equally diftinguiflicd by his policy 
in the cabinet, and by his adivity, courage, and 
condud in the field ; at th^ame time that he 
does not appear, by any fcrupulous regard to 
the principles of honour or juftice, to have 
been, on any occafion, prevented from direct- 
ing thofe talents to the purfuit of his own 
grandeur or emolument. By the conqueft of 
Wales he not only gained an enlargement of 
dominion, but freed himfelf from the vexatious 
depredations of a troublefome neighbour. Had 
he lived foraewhat longer, it is more than 
probable that he would alfo have completed 
the entire conqueft of Scotland; in which 
cafe, there is good ground to believe, that the 
redudioii of the northern and fouthern parts 
of the iiland into one monarchy, would have 
been produ<flive of fuch advantages to both 

countries, 
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countries, as might in fome mcafurc have 
atoned for the perfidy and injuflicc by which 
it was accomplifhed. 

The reign of Edward the Second was no Icfs 
adverfe to the influence of the crown, than 
that of his father had been favouraible to it. 
By the total deficiency of that prince, in vigour 
and military capacity, he fbon lofl all the 
acquifitions which his father had made in 
Scotland ; and fafk the independence of that 
kingdom completely re-cllablifhcd. For the 
internal adminiflration of government he was 
equally difqualified. The nobility of that age 
were, with difficulty, reconciled to the dignity 
and pre-eminence of the fovercign ; but they 
could not endure, that any perfon of inferior 
condition fhould, by the favour of the monarch, 
be exalted over them, and be invcfled with the 
excrcife of the prerogative. The extreme 
facility of Edward fubje^ed him, however, to 
the conftant dominion of favourites, in fup- 
porting whom he excited the indignation of 
the nobles ; and the queen, whofe affedions 
had been feduced by Mortimer, and who feems 
to have thought herfelf better entitled than 
any other perlbn to govern her hufband, hav- 
ing 
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ing joined the malcontents, the king was for- 
mally depofed ^ by a meeting of parliament; 
was kept for fome time in confinement ; and 
at length barbaroufly murdered. The fate of 
this unhappy prince cannot fail to move com- 
panion, as it proceeded from the weaknefs of 
his underflanding, and even from the gentle- 
nefs of his difpofition, more than from ambi- 
tion, or any paflion for arbitrary power : while 
it afforded a falutary lefTon lb his fucceffors, by 
exhibiting a ilriking example of the authority 
of parliament, to controul, and even to punilh, 
the fovereign. 

The fame power of the nd)les, whickPhad 
depofed Edward the Second, advanced to the 
throne his fon Edward the Third, while yet a 
minor. The early indications of genius, and of 
a martial difpofition, difeovered by this prince, 
difpelled very quickly the gloom which had 
for fome time hung over the nation, and 
gave a total change to the afped of public 
affairs. He foon freed Jfiimfelf from the di- 
redion of the queen his mother, and put to 
death her favourite Mortimer, with little cere- 
mony, and without much regard to the forms 
of juftice. His firil militaiy enterprife was 

direded 
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iltfcded to the recovery of what his father had 
loft in Scotland, in which, from) the weak and 


diforderly ftate of that country, he met with 
little obftrudion ; but he was prevented from 
the execution of this plan* by another objed# 
which was thought of much greater import- 
ance, and which, duiing the remainder of his 
reign, ingrofted his whole attentioii. This was 
his pretenilon, in right of his mother, to the 
crown of France; a claim which, though 
founded neither in jufticc nor expediency, was 
yet fufficiently plaudble to palliate that love 
of cxtcnfive dominion, with which not only 
prices, but even the people in all ages and 
countries, have been almoft conftantly intoxi- 
cated. The condud of Edward, in alTcrting 
this clainQi was probably inch as every monarch 
of fpirit, in that age, muft have held, and in fo 
doing was fure of meeting with the general 
approbation of his lul^cds. As the under- 
taking, therefore, was crowned with unexpeded 
and amazing fuccefs, it is no wonder that the 
fplendid vidorics obtained by this king, and 
by his (bn the Black Prince, who aded fo con- 
fpicuous a part in thoft fccncs, procured them 
the a dmir ation as well as the affedions of the 
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%hole liSngliih nation. While th^fe 
|>rinces flattered the national by the 

profpcA of conquering fo great a kingdom as 
France, thc^ diiplayed all the talents and vir- 
tues which, in thofe times, were iuppoied to 
enter into the ccmpoiition of the moft com- 
plete military charader. Even at this day, 
when We contemplate the gallantry of the 
Black Prince, and the humanity and gene- 
fofity with which he treated the king of France, 
his prifbner, we muft acknovrledgc that they 
are iurpafled by nothing either in ancient or 
modem ftoijr. Without dcttading fron^the 
merit of this diflinguiihed peribnage, we are 
led at the flime time to conceive an exalted 
idea- of the inflitutions and manners of chivalry, 
which, in lb 'rude a ilate of lociety, were capa- 
ble, among people of the better fort, of pro- 
moting fo mddi delicacy of fentiment, and of 
t^couraging any indmdual to form fuch a per- ' 
fed model of propriety and refinement. 

In the courfe of his long war agatnfl: France, 
the king obtained, more and more, an afbendant 
over thofe nobles who followed his banner, 
and wrte fmitten by an univerfal enthufiafm 
m diftinguifh themfelves in that illuflrious 

field 
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field of national gloiyi tlis adcniniihation at 
home was equally prudent End vigorous, and 
calculated to rcftrain injulllcei as vrell as to 
command fefpeft. I'hough not difpofed to 
tclinquiih any part of his prerogative, he ap- 
pears to have had a real regard for the ancient 
conftitution : and though he acquired greater 
authority than was polTeflcd by the former 
Icings of England, he confirmed, on many 
occafions, the great charters of his prcdcccflbrs. 
He was under the nccclTity of making large 
and frequent demands of money from his fub- 
jcibj but, as he endeavoured, in moft cafes, to 
procure it by the concurrence of parliament, 
and as the nation entered heartily into the 
views which gave occafion to fo much cxpcnce^ 
the iiipplies which he required were commonly 
furnilhed without any complaint. His nume* 
rous ap^ications to the national aflembly con* 
tfibuted} befides, to aieertain its powers and 
prltnlegcs, as well as to cftablifli and reduce 
into order the forms and method of its pro- 
cedure. 

It merits attention, that, notwithlUtiding 
the alacrity with which the Englilh nation 
fupported the claim of their fovefeign to the 

M 2 crown 
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crown of France, the parliament feem to have 
been alarmed at the idea of their falling under 
the government eftablilhed in that country : 
and, to remove this apprehenlion, a ftatute 
was made, in which the king exprefsly de> 
dares, that the realm and people of England 
“ lhall not, in any time to come, be put in 
** fubjedion nor in obeilance of us, nor of our 
** heirs nor fucceflb», as kings of France, 
** nor be fubjed nor obedient, but lhall be 
free and quit of all manner of fubjedion and 
** obeifance aforefaid, as they were wont to be 
** in the time of our progenitors, kings of 
England, for ever*.” From this precaution, 
it may be inferred, that the parliament under- 
flood the French monarchy, at this time, to 
be more abfolute than the h^gliih; and were 
afraid that their monarch, if he came to the 
poiTelTion of that kingdom, might be led to 
ezercife over themt a power incopfiilent with 
the conftittttioa of England. 

The re^n of Richard the fecond is, ifl 
many refpeds, a repetition of the fapie diP 
guftiog and melanchdy feenes, which that of 
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Kls great grandfather, Edward the fccond, 
had exhibited. In each of them we behold 
a young prince afeending the throne with 
•great advantages ; regarded by the nation with 
a partiality and afFedion derived from paternal 
connexions; incurring the general contempt 
and indignation, by his folly and mifeonduX ; 
governed, through the whole courfc of his 
adminiftration, by favourites; dethroned at 
length by parliament, imprifoned, and brought 
to a tragical end. But the occurrences, in the 
time of Richard; were accompanied with cir- 
cumilances which, in a review of the EngliHi 
government, arc more particularly worthy of 
obfervation. 

This reign affords a memorable example of 
the interference of parliament for the removal 
of the king*s minifters. To the addrefs which 
was prelented for this purpofo, Richard is laid 
to have anfwered, that, at the dejire of parlia- 
fHent, he would not remwe the meanejl fnillion of 
hit kitchen. Having occafion for a fubfidy, 
however, which could not otherwifo be ob- 
tained, he was obliged to comply with their 
demand: the carl of Suffolk, the chancellor, 
w’as not only removed from his office, but im- 

M 3 peached, 
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peached, aod found guilty of luifdemoapourg ] 
an inquiry was ordered into the difpofal of the 
pubhc revenue ; and a commiilion waa granted 
by parlianicnt to fourtppn pcrfons, for the fpace, 
of a twelvemonth, to concur with the king in 
the adminiftration of governn^ent. 

To thefe regulations Richard fubinitted nq 
longer than till he thought himfclf in a con-* 
dition to oppofe them; and it foon became 
evident, that he had formed a refolution of 
extending his prerogative beyond its ancient 
limits. For this purpofc he confulted with 
the principal judges and law^^ers of the king« 
dom, from whom he found no difficulty in 
procuring an unanimous opinion agreeable to 
his wilbes. Whatever may he the virtue of 
individuals, it is not to be e3rpe<^ed that a 
body of men, Iprung very frequently from a 
low origin ; bred up in the habits of a gainful 
profeffion ; whofe views muft be continually 
direSed towards prefennent, and the emolu* 
ments of office ; Ibldiers of fortune, and whofe 
fortune depends chiefly upon the favour of the 
crown ; will he difpofedtqlhmd forth in critical 
times, and expofe themfelves to much hazard 
in inaintaining the rights of the people. 
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This deiign was fniibrated by the vigour and 
tftivity of the nobles, who levied a great army, 
and defeated that of the crown. The king’s 
mihifters made their efcape ; but in their ab- 
fcncc were impeached, and their eftates confif* 
cated. Two perfons of note, one of whom 
was the famous Trcfilian, chief jui]icc of the 
king’s bench, who happened to be caught, 
were tried and executed. The reft of the 
judges, who had concurred in the opinions 
above-mentioned, were banilhed to Ireland, 

The behaviour of the king in this lituation 
was abjedk and mean, in proportion to his for- 
mer hau^tinefs. At an interview with the 
nobles, he is faid to have anfwered their re* 
proac’iies with a flood of Richard 

was poflefled of a high degree of obftinacy ; a 
quality which is frequently connc<fted with in* 
£:riority of underftanding : whether it be that 
the fame ftupidity which leads men into error, 
puts them out of the reach of convi^ion by 
realbning ; or that, in proportion as they are 
incapable of examining objcAs on every fide, 
they arc commonly f^-conccitcd and opinio- 
l^ve, 

Mi 
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The parliament being then compofed of two 
houfes, as will be mentioned more fully here-' 
after, it was perceived by the advifers of this 
infatuated prince, that the eaiieft method of 
^trying his views into execution, was by di- 
viding that alTembly, and, in particular, by 
procuring a majority in the houfe of commons. 
We accordingly find, that by adhering invari- 
ably to the fame plan ; by dircfling the nomi- 
nation of flierilFs, and of the principal magif- 
trates of boroughs ; and by employing the in- 

tereft and addrcfs of all thofe different officers 

$ 

in the cle^lion and return of reprefentatives, 
this objed was, in a few years, entirely accom- 
pliihed. The king now ventured to avow his 
ipretenfions to at|(blutc'^power ; and in a meet- 
ing of parliament, in the year 1 397, the opi- 
nions of the judges, which had been formerly 
condemned, were approved of and ratified ; 
the chief heads of the ariftocracy were put to 
death, or banifiied; the duke of Gloceffer, 
the king’s uncle, was privately murdered ; and, 
to fuperiede the neceffity of calling the na- 
tional aflembly for tlup future, a committee 
appointed, confifUng of twelve peers and 

fw 
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iix commoners, upon whom the authoritjr of 
both houfcs was devolved. 

This expedient of the crown, to pack the 
houfe of commons, is the firfl of the kind that 
occurs in our hiftory; and itmul> be confidcr- 
ed as forming a remarkable xra in the Bfitidi 
conllitution. It (hows, in the firft place, the 
limited nature of our ancient government; 
iince, notwithftanding the late advances of the 
regal authority, the king, in order to carry his 
meafures, was obliged to employ fuch indirc£t 
means for procuring the concurrence of par- 
liament. 

It proves alfo, that political confulcratlon 
was not, at this period, confined to the greater 
nobility ; bat that men of fqjall property, and 
of inferior condition, the reprefentatives of 
counties and boroughs, were pofTciTed of fo 
much intereft as enabled them, by throwing 
their weight into the fcale of the fovercign, to 
beftow upon him an entire afeendant over the 
national council. 

From the confecjuenccs which followed this 
undue influence, aetjuired by the king over 
the houfe of eomraons, we may plainly per- 
ceive that a fpirit of liberty, or, if you will, of 

oppo- 
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q>pofitIon to the tyranny of the crown, waj 
even then difFufed, in ibme raeafure, over the 
nation. Finding that he was now mafter of 
the refolutions of parliament, Richard fup, 
pofed the difpute was at an end; was tbere^ 
fore lulled in perfed fecurity ; and abandoned 
himfelf to the didates of his own arbitrary 
will. But the people faw with concern, that 
they had been betrayed by their own repre- 
fontatives; their indignation and refentment 
were excited, and they became ripe for a ge^ 
ncral inlurredion. T*he leaders of the mal> 
contents caft their eyes upon the duke of Hcre^ 
ford, the eldeft fbn of the duke of Lancailer, 
who, by the injuftice of the king, had been 
fent into exile, and afterwards excluded from 
the inheritance of his father’s large poffeffions. 
This nobleman, the moft diftinguilhed by his 
rank and accompliftiments, was invited to put 
himfelf at the head of the conipiracy, for the 
purpofe of redreffing his own private ii^uries, 
no left than of delivering the nation from ty- 
ranny and oppreffion. Richard, mean while, 
went over to Ireland, in order to quell the dif- 
turbances of that country, and thus gave to 
his enemies the opportunity which they wanted 

of 
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of cjfccutiog their dcfigqs. The general fenti* 
ments of the people were made ahundantl/ 
evident by the events which followed. The 
dnlfc of Hereford landed at Ravenf -yur, in 
Vorh/hirCf with no more than eighty attend* 
ants; but in a Ihort time found himfclfat the 
head of an army amounting to fiaty thoufand. 

dulfc of ITorkj on the other hand> who 
had been left regent of the kingdom, aflemblcd 
a body of troops to the number of forty thou- 
fand ; but thefe, from difaffedion, were un- 
willing to fight; and being therefore diihand- 
ed, they immediately joined the enemy. Ano- 
ther army having been tranfported by the king 
from Ireland, were infeded with the fame 
fpirit, and the greater part of them deferted 
(he royal ilandard* 

Richard, abandoned by the whole nation, 
was forced to fubferibe an inftruraent of rejigna- 
/w», in which he acknowledged hirafclf unwor- 
thy to govern the kingdom- An accufition fot 
mifbehavionr, confifting of no IcG than thirty- 
five articles, was preferred againft him to par-' 
liament, and univerlally approved of; after 
which, this prince was fokmnly dcpolcd by 

the 
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the fiiifrages of both houfes ; and the crown 
was conferred on the duke of Hereford. 

It is remarkable, according to the obferva- 
tion of an eminent writer, “ that thefe extre- 
** mities fell upon Richard the fecond, at a 
time when every thing feemed to contri- 
bute to his fupport, in the exercife of that 
** arbitrary power which he had alTumed. 
“ Thofe whom he had moft rcafon to fear, 
were removed, either by violent death or 
baniftiment ; and others were fecihed in his 
intereft by places, or favours at court, ^ The 
“ great offices of the ctbwn, and the magif- 
tracy of the whole kingdom, were put into 
fuch hands as were fit for his defigns ; be- 
fides which, he had a parliament entirely 
at his devotion : but all thefe advantageous 
“ circumftan'ccs ferved only to prove, that a 
prince can have no real fecurity againft the 
juft refentments of an mjured and exaf- 
** perated nation ; for, in fuch governments 
** as that of England, all endeavours ufed by 
the king to make himfclf abfolute, are but 
fo many fteps towards his own downfall.” 

Remarks upon the Hiftory of England by H. Oldcaftlc. 

The 
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The right of Henry the fourth to the 
crown of England was derived from the au- 
thority of parliament, confirmed by the voice 
of the whole kingdom. No tranfadlion of the 
kind was ever compleated with greater unani- 
mity. But although, in that age, the people 
gave way to their natural feelings in dethron- 
ing an arbitrary and tyrannical prince, they 
were probably little accuiiomed to reaibn upon 
thofe philofophical principles, by which, in 
cafes of extreme neceifity, the right of doing 
ib m^ be vindicated. Even fo late as the 
revolution, in the year l088, when the necef- 
fity and propriety of the fettlement, which 
then took place* was univerfally underfiood, 
the parliament were unwilling to avow, in 
expreis terms, that power which they were 
determined to exerciie ; they had recourfc to 
childifli evafions, and fiditious fuppofitions ; 
nod the abfurd pretext of an abdication was 
employed to cover the real depofition of the 
ibveieign. It is not furpriling, .therefore, that, 
in the days of Richard the fecond, the fpecu- 
lative opinions of men, concerning points of 
this nature, wxre loole and fiuduating. Henry 
oppean to have been fcnfible of this; and 

founds 
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ik^ds hiE claim to tiitone u^Cin three d(/<* 
lefcnt circumi^ances ; upon the mdl-adminif-t 
frationi of Hidiard t iipon the Hght of. coii>» 
^uei^ ; and upon a popular^ though pfobabty 
8 groundlets tradition, that, by his mother, he 
was defcchded from Henry the third, by an 
elder brother of Edward the firlt, who, on 
account of his perfonal deformity, had been 
excluded from the fucoeffion to the crowm, 
Thcfe particulars, however, are jumbled to- 
i^ther, in a manner calculated to avoid a mU 
.siute inveftigation. In the name of F^her, 
•* Son,' and Holy Ghoft,” faj^s he, “ 1 Henry 
** of Lancafler challenge this rewmc of Yng- 
" lande, and the crown, with all membres and 
“ appurtenances ; alt I that am delcendit by 
“ right line of the blodc, coming fro the 
" gude King- Henry thorde, and throgethat 
** right that CJod of hb grace hath- fent me, 
** with helpe of kyn, and of myfridids,- to 
^ recover it ; the which rewmc was^ pOynt 
** to be ondonc by defaut of governance, and 
** ondoyihg of the gude lawes.’* 

As no credit feems due to this conncAiort 
with Henry the third ; fb it muft be admit* 
ted, that, fuppoilng it neceilary to fet afide 

Richard 
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Riclian)' the iecond, for drfaut of 
Henry the fourth was not, according*^ to the 
eftablifhed rules of fucceihon, the next hei^ 
of the crown. He was the grandlbn of Ed- 
ward the third, by the duke of Lancafter, 
third fon of that monarch. But the duke of 
Clarence, Edward’s fecond fon, had left a 
daughter, who was married into the houfe of 
Mortimer, and whole grandfon, the carl of 
Marche, now a boy of feven years of age, was 
the reprefentative of that family. 

In ecamining this point, however, it ought 
to be remembered, that by the rules of fuc- 
ceillon eilabliihed among rude and warlike na- 
tions, what is called the right of reprefentathn 
is unknown, and the nearer defeendants of a 
family arc frequently preferred to the more 
dittant; as alfb, that, upon fimilar principles, 
female relations are ufually excluded by the 
males. According to the early laws of aimed 
all Europe, the title of Henry the fourth to 
the crown was therefore preferable, from both 
of thcle coniiderations, to that of the carl of 
Marche. A contrary cuftom, indeed, in con- 
fcqucncc of more improved manners, had un- 
doubtedly been gaining ground, before this 
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competition became an objed of attention; 
but we muil not iiippole that it had yet be* 
come univerial, or had acquired fuch a degree 
of {lability, as the peaceful iituatipn, and the 
fcientific views of a poliihed age, have iince 
bellowed upon it. 

But whatever might be the opinions of 
parliament, or of the people, upon this point, 
the preference of Henry to any other compe- 
titor was, at this time, a matter of the htghell 
expediency, if not of abfolute necelhty. To 
dethrone a prince, who had for years been 
cllabliniing a fyllem of abfolute power, and 
who had given proofs of his violent and fan- 
guinaiy dilpolition, was a meafure no Ids dan- 
gerous than it was difficult ; and the iuccds- 
ful execution of it could only be expeded un- 
der a leader of great popularity, weight, and 
abilities. Henry appears to have been the 
only perfon in the kingdom qualified for con- 
ducing fuch an enterprile, and likely to iecure 
the public tranquillity under the new dlaUifh- 
ment. To depole Richard, ai^ at the fme 
time to commit the reins of government to a 
perlbn who, in that extr^rdinary exigence, 
was manifeffiy incapable of holding them. 
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fMuIjdJhkve been to attempt tbd aboUtipn of 
derpotlfm by fubflkuting aiiardiy in its place ; 
and wantonly to introduce a revolution at' the 
hazard of much bloodlbed and injuftice, but 
with no reafonable profpeiEt that it could be 
productive of any lafting advantages* ’ 

Hcniy tlib fourth enjoyed, however, but 
little tranquillity in the poiTtwon of that io- 
Vereign power which was thus conferred upon 
him. The great lords, who had taken a dif> 
iaogiiifhed part in placing him on the throne, 
and who probably over-rated their fervices, 
became didatisfied with that (hare of the royal 
hivour wd conddence which he thought pro* 
per.to bellow lipon them; and were difpofed 
to bciieve they might cafily poll down that 
d^bric ^which thcmfclvcs had ereCled. 

The per^cVimhig adivity, the deliberate valour, 
tod(puiid.^cy,‘di({iilayed by this roonarchjk 
tbro(^i\tlae whole of hb cooduCt, enabled 
(rc^oent coafpiiscles which 
wisrcfmmed agiuiift him ; althou^ it muft 
bd ■adq^dtted, that hTs trocommon talents^ 
which v^re ^dirmly exerted for this pur- 
pofe^ .^i^'d' seij^of thirteen yeari, were 
har^/fu^fei^ the prew^tive 

vox. II. ' ji horn 
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feom the (hock which it' had received by tlid 
depolitiozi of his predeceflbr. 

The fplendid chara<Slcr of Henry the fifth; 
his courage and magnanimity; hb clemency, 
moderation, and humanity; his engaging ap- 
pearance and deportment; his afiabiiity, ad- 
drefs, and popular manners; together with his 
renewal of the claim to the kingdom of 
France, and his invafion of that country, ac- 
companied with' mod aftonilhing fuccefs; 
thefe circumdances revived the flattering and 
delufive profpeds entertained by the Englifh 
in the days of Edward the third; and, by 
feizing the national enthufiadn, reindated the 
crown in that authority and dignity which it 
had formerly maintained. 

. But the death of that monarch produced 
a fad reverfe in the date of the kingdom. By 
the long minority of Henry the fixth, and 
his total incapacity, after he came to be of 
age ; by the difaders which befel the Englifh 
in profecuting the war with France; and by 
their entire expulfion from that country, with- 
out the lead hope of recovering k ; the people 
were filled with’^difeontent;:' were infpired 
with contempt of tkictr 'fi>vGr(iga; and of 

courfc 
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tour/e w;<ere diipofed to liilen to any objc6tiont 
againfl the title by which his family had ob- 
tained the crown< In the preceding reign 
thofe objeAions were held to be of fo little 
moment, that Henry the fifth difcovered no 
jcalouiy or apprehcnfion of the Earl of Marche, 
the lineal heir of Richard} and there even 
fubfifted betw'een them an intercourfc of mu- 
tual confidence and friendfhip ; a circumftance 
which reflects great honour both upon the 
king and upon that nobleman. As the right 
of the governing family had been confirmed 
by a pofTcffion of t^irec fucceffive reigns, it 
would not, in all probability, have now been 
called in queftion, had not the weaknefs and 
misfortunes of the prefent adminiftration de- 
ftroyed all rcfpedl to the government, and ex- 
cited uncommon diifatisfadion. 

Upon the death of the earl of Marche with* 
out heirs male, the duke of York» in right of 
his moth^, was now become the reprefenta- 
tive of that family; and from the extenfive 
property poflefled by this nobleman, together 
with bis powerful connections, in confequence 
of various alliances among the principal nobi- 
lity, he found bimfelf in a 'condition to affert 

jf 2 that 
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dimt claiiil to the crown, which had Been orifO 
ruled by the prevailing afcendant of the houi<^ 
of Lancafter. It is needled to eitter ^nto paiv 
dculiirs of the famous contention between 
fhofe two branches of the royal family; which 
was continued through the reigns of Henry 
the fixth, of ' Edward the fourth; and of 
Richard the third; and which, during a pe- 
riod of about fivo-and-thirty years, filled the 
kingdom with difiirder and with blood. That 
thh l<mg continued civil war, in which dif- 
ferent princes were alternately fet up and de^ 
throned by the different fai^ons, and imwbioh 
^1 public authority was trampled under foot; 
was extremely unfavourable to the prerogative, 
will readily be admitted. It cannot, however, 
efcape obfervarion, that, in the coiirfe of thh 
violent contention, the nobles were not, as in 
feme -former dif^ums, leagued togetiier in op- 
pofition to the king v but, efbbufing the in- 
teceR of diffennt candidate, v^e hd to em« 
ploy tihrir whole force againR one smother; 
t*hou^ the crowi^ tho^x'e, wto^undoabt* 
edly weakened, the nobility did not'recerve 
]proportion^> length ; and the tendency of 
ihh melancholy fituation was not fi> much to 

increafu 



increafe the ariftocracy, as to eihauft and im- 
povcrifli the nation, and to deftroy the effed 
of all iiibordination and government 
When we confider, in general, the ilate of 
the En^ifii conftitution, from the acceffion of 
•Edward the firft, to that of Henry the ft- 
venth, we muft find finase difficatlly to aicen- 
lain the alterations produced in the extent rf 
the regal authorityi That the powers of the 
monarch were, upon the whole, making ad« 
Tancra during this period, it ihould feem un- 
realbnable to doubt ; but this progrels appears 
to have been flow, and frequently interrupted. 
If, in the vigorous and fuccefsful reigns o£ 
Edward the firft, of Edward the third, and 
of Henry the fifth, the Iceptre was remark- 
alfly exalted, it was at leaft equally depreffed 
by the fdeble and unfortunate adminiftration 
of Edward the fecond, of 'iUchard the fc- 
eond, and of Henry the fixth. By what cir- 
cumftanccs the prerogative acquired 
^*'6ogthy under the princes of the Tudor fii- 
toily, -we ibdl afterwards bave occafion to 
examine. 
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CHAP. VI. 

Bjfiory of the Parliament in the Jame Periods 

A mong the important fubje<3s of in» 
quiry, which diftinguifti the period of 
Englilh hiftOry, from the acceffion of Ed- 
ward the firft to that of Henry the feventh, 
our firft attention is naturally directed to the 
changes which affedlcd the legillative power ; 
by tho introduiftion of reprefentatives into 
parliament ; by the divilion of that aflembly 
into two houfes, attended with the appropria- 
tion of peculiar powers to each of them ; and 
laftly, by the fubfequent regulations, with 
Tcfped to the right of eleding members of 
the national council. Tbefe particulars appear 
to be of fuch magnitude, as to deferve a 
parate examination, 

3ECTIQN I, 

•^h MWdu^im ef the Reprefentatk^s rf 
tief md Bmughs intQ Pe^Jiament, . 

The parliament of England, from the 
fin?e qf William tb? Conqueror,^ was com- 

pofcd| 
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pofed, as I formerly took notice, of all the im- 
mediate valTals of the crown, the only part of 
the inhabitants that; according to the feudal 
conftitution, could be admitted into the Icgif- 
•lative affembly. As the Englifli nobility, had 
accumulated extenlive landed property> to- 
wards the latter part of the Anglo-Saxon go- 
vernment; as yet larger territories were ac- 
quired by many of thofe Norman barons who 
.fettled in England at the time of the cort- 
■ qUeft; and as the converfion of allodial into 
feudal 'cftates, under the crown, occahoned no 
diminution in the poffeffions of individuals ; 
the original members of parliament Diuft 
■have been, for the moft part, men of great 
power, and in very opulent circumftanccs. Of 
this wc can have no doubt, when it is con- 
fidered that, in the reign of William the firA, 
the vaiTals. of the crown did not amount to 
more than fix hundred, and that, excludve of 
the royal demefne, the whole land of the king- 
dom, in, property or fiipcriority, 'Was divided 
among fo fmall a numbw of-perfons. To 
thefe opidedt baronSyi attendance in parliament 
Was a duty- which they were Icldom unwilling 
to perform, as it gave them an opportunity bf 

jj 4 averting 
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Verting th^jr privileges, of iBourting prefcp- 
ment, or of dilpl&ying their influence and 
iiiagnificcnce. But in ^ long courfe of time, 
-the members of th»t aCemhly were: fubjedfed 
»to great MevolUtions ; theit property was fre- 
quently difniembered, ond Iplit into (mailer 
-diviflonai their number was thus greatly in- 
oreafedf while the confider^on and rank of 
individuals were proportionably impaired : and 
many of thofr wIk) had Appeared in eminent 
'fratibns w'cre reduced to poverty and obfcurity, 
(Thefr <thange8 proceeded from the concur* 
.-fence chiefly of three different caufrs^ 

• 1 . During that continual jealoufy between 
the ktng and the nobles, end that unremittiug 
ftruggle for power, which arofc from the na- 
ture of the Englilh confritodon, it was 'the 
conftant atm of the crown, from a tonfekmf- 
. pefs of inferiority b/^fcsrcc, to employ evciy 
artifice or frrategpm (br vtindc^mhuiig the in- 
fluence of the Iriftocracjfi^ But- lio meafrite 
c6uJd ho more «ffe«aud fer this f^poTe^ riian 
to divide and difmemheir* the efrates 

of -the nohkss- fot theflp^ wcakh. ith evi- 
defth wfeKA''hcowne fruMd^yh in hands 

*®f utrnmWf woqldheiof qq fl^ifleanm when 

feattered 
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fcatt«fed Ei^ong twenty. As th.e frequent in- 
fuire<^ioi|s and diforders, which prevailed hi 
the country, were produ<^ive of numbcrlefe 
forfeitures, they afforded the Jking o^portuni- 
ties of fcizing the property of thole barons v» ^ip 
had become obnoxious to him, and of either 
annexing it to the crown, <ur dilpding of it at 
plcafure. In this manner a confiderablc part 
of the land in the kingdom, during the courlp 
of a century or two, paffed through the hands 
of the fovercign, and, being diftributed in fuch 
parcels as coincided with his views. of pcdicy, 
gave rife to a multiplicity of petty proprietors, 
from whole exertions he had no rcafon to fear 
much oppofition to the progrefs of bis au* 
thority. 

Another circumffance which contributed 
ffUl more effedlually, < though perhaps more 
Howly and gradually^ to diminilh the effates 
of the arown>Tai9aU, was the advancement of 
arts and naanufiiflures. 

The irmptionof the Gothic nations into tlie 
lioman empirei- the Ibuggles which took place 
^hiring their mf thc didereot pcovui- 

the fhblequent> invalions canwd pn 1^ 
0^ fwsrmseC thp £ime peo{de, againft the 

mtes 
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^ates ereftcd by tKeir predeceflbts the violent 
eonvulfioris which, in a great part of Europe, 
were thus continued thi'ough the courfe of 
xnany centuriis, eotild not fail to deftroy all 
induftry, arid to'extingvifli the mechanical as 
well as the Kberal'profeflions. - The rude and 
barbarous minners-of' the conquerors were, at 
the ft me time, communicated to thofc coun- 
•tries. which fell under their dominion, and the 
fruits of their former culture and civilization 
being gradually loft, the inhabitants were at 
.length funk in ifniverftl ignorance and bar* 
.barifm, ' j ' 

■ When thefc diforders had fifen td a . certain 
pitch, the countries which had fo long poured 
out their inhabitants to difturb the peace of 
Europe, put a ftop to their depredations. The 
northern hive, it has been laid, was then. ex* 
haufted. Thole countries, however, . were ill 
reality fo far from being drained of inhabitants, 
that they had increafed in population. But 
they had become a little more civilized,- and, 
confequently, had Ids inclitiatioii to roam in 
-queft of dillant-lettlcmclits,' or tor procure lub* 
ftftence by the pJundeK ofrnatioils -who were 
^ow lu a^ better condition to.witbftand them. 

The 
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The greater tranquillity which was thence* 
forward enjoyed in the ftates that had bcca 
formed upon the ruins of the Roman empire, 
gave the people more leifure and eijcouragc- 
xnent to introduce regulations for fecuring pro- 
perty, for preventing nautu'al injuries, and for 
f romoting their internal profperity. That ori- 
ginal difpofition to better their circumftances, 
implanted by nature in mankind, excited them 
to profecute thofe different employments which 
procure the comforts of life, and gave rife to 
^various, and {hcceffivc improvements. This 
progrefs was more or lefs accelerated in diftcr- 
ent countries, according as their lituation was 
more favourable to navigation and commerce.; 
the firft attention of every people being ufualfy 
turned to the arts mofl eflential to fubfiflence, 
and, in proportion to the advancement of thefe, 
'feeing foUowcd by fuch as are fubfervient to 
conveniency, or to luxury and amufement. 
The elevepth and twelfth centuries have been 
marked fey feiflorians as prefenting, in modern 
times, the hrftd^wn of knowledge and litera- 
ture to the .weftwn part of Europe ; and from 
this period we begin to tmee the rude footileps 
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mmiifa^res in Italy# in.Ftaac^ jaSidki libQ 
2<letiherla]ids. 

The oommuntcatlon of the Normaos ^th 
^gland, in idie reign of Edward tho Coofe^or, 
which begsut in lOM # and AiU more from that 
of William ihe Cbnquero^. oontribitted to 
^ready in this Mand# the improsnemonts liHbidji 
had mads a.iquisker pit)gre& upon the ebntt- 
aept: the common .arts of fife were now. more 
and maasc cultivated ; .tradefmen and meocaitf/ 
-<tile people were. gradual^, multiplied ; foreign 
artificers, who had made .pr(£<^ncy.in Tarkma 
branches of manufadure, came and fettled in 
England; and particular towns upon idmcoafts 
of the fea, or of navig^le riveTs» or whicb 
happened .to be»otberwife advantageouily fitiii* 
•ated, began to extoid their commerce. 

This alteration in the ciroarnfianccs.of .ibcie# 
tj, which became more and more eeaafpiaioitB 
through the reigns.of the feveral princeaoflfae 
Norman and PlantageiKt race, was prorkdwt> 
as we may eafily ^ppofe, of a coifeipondooft 
^aiutioaofjiiannera. ThnpmftrittmsGfiaad 
for whofe : benefit the nmif mpmvementa swam 
chiefiy. mteaded, <6adeaveiu^ to srayderj thsh 
lituation more comfortable, by purchafingthofc 

convc- 
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^veniences which were now intro4dbed; 
their ancient plainn^ and iimph^itj, with 
lefped to the accommodations of life, were 
more and more deferted.; a mode of living 
more expenfive, and iomewhat more elegant, 
began to take place ; 'and even men of fmaller 
fortunes were tempted in this, as well as in 
moll other particulars, to follow the example 
of their liiperiors. By an increafc of their an- 
nual ei^ence, without any addition to their 
annual revenue, many individuals, therefore, 
were laid under difficuldes, found it nccclTary 
to contrad; debts^ and beiing fubjedled to in- 
cumbrances, were at lad obliged to difmembet 
and alienate their edates. 

this general caule of alienation, we may 
add the epidemical madnefs of the crufades, 
by which mainy pcrlbns were induced to 
fell or m< 9 rtgage. their podedlons, that they 
mightpi^ themfelves in a condition for bear- 
ing a {»artin Uiofe unprolperous and expend ve 
c^cditioas^ 

It may aetofdingly be remarked, that ar, 
about this time, the commerce of land was 
rendered more frequent, it was gradually freed 
from thole legal redraints to which it had an- 
ciently 
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Gently been fubjcAed. Accor'ding to the fini* 
{dicity of manners which had prevailed among 
the rude inhabitants of Europe, and which 
had kepteftates inva|;iably in the fame families, 
no perfon was underftood to have a right of 
fquandering his fortune to the prejudice of his 
neareft delations** The eftablilhment of the 
feudal lylfem produced an additional bar to 
alienation, from the circumftancc that every 
vaffal being a military fervattt, and having ob- 
tained his land as a confideration for fervices to 
be performed, could not transfer the property 
•without the confent of his mafter. In Eng- 
land, upon the dawnings of improvement after 
the Norman conqueft, perfons who had ac- 
quired an. eftate by purchafe, were permitted 
to difpofe of it at pleafure ; and in towiis, the 
inhabitants of which became familiar with 
commerce, the fame privilege was probably 
foon extended to every tenement, however ac- 
quired. When the difpofjtion to dienate be- 
came Ibmewhat more general over the country, 
the conveyance, even of eftates defeending by 
inheritance, was executed in a -manner con- 

* Vide L. Aelfred, c. 37. 

fiftent 
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dtot with feudal principles, by /uhinfeudation^ 
the purchafcr became the valTal of the perfon 
who fold the lands, and who ftiil continued 
liable to the chief lord for all the feudal obli- 
gations. But in the reign of Edward the firft 
a ftatute was made, by which an unbounded 
iberty was given to the alienation of landed 
property; and when any perfon fold an eftate, 
the fuperior was bound to receive the pur- 
chafer as his immediate vaflal*. 

3. By the courfe of legal fucceffion, the 
property of the crown vaffals, or members of 
parham^ent, was alfo frequently broken and 
difmembered. The right of primogeniture, 
indeed, which, among the feudal nations, was 
introduced in order to flielter the individuals 
0 every family under the protedion of their 
own chief or leader, prevented, fo far as it 
went, the divifion of eftates by inheritance, 
"ut primogeniture had no place in female fuc- 
ceffioa. Befidcs, the improvements of fociety, 
y enlarging the ideas of mankind, with rela- 

^ The famous statute quia emptores, palTed in the i8th of 
w»d I. -This law was farther e> t :ndcd, or at least re- 
interpretation, in the reign of Ed- 


tion 
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tjon to property, contributed to extend and to 
multiply dffujfes, by which even landed poffcr- 
ilons were bequeathed at pleafure, and^ accord-* 
ing to the fituation or caprice of the owner, 
■were liable to be fplit and diftributed among 
didferent perfons. 

When the alienation of cllatcs,, together 
with thofe divilion^of landed property which 
arofc from female fucceffion, or from devife, 
had proceeded fo far as to threaten the de- 
frrudion of great families, the nobility took 
tire alarm, and had rccourfr to the artifice of 
entails for prefrrving their opulence aqd dig- 
nity. In the- reign of Edward the flifr, they 
are faid to have extorted from the king a re- 
markable-fratutc, by which the privilege of en- 
tailing was greatly extended ; from which it 
may be inferred that there had appeared, about 
this time, a frrong dlfpofition to alienate and 
difmember eftates; lince, in order to check 
the progrefs of the evil* this extraordinaiy re- 
medy was thought requifite*. 

* This was the statute of Westminster de donis condiilcri^ 
13 Edward I c, i. By which it provided, that 
an estate left to a person, and the heirs of hit body^ should in 
idreases go to the issue, \S therefwas any*, if not, should re« 
fCFt to the donor. 

Thefe 
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Thefe changes in the ftatc of landed property 
had necelta/ily an e^itenfive influence upon the 
government, and more cfpeclally upon the 
intereft and political views of thofe perfons who 
corapofed the national council. Many of the 
crown-vaflals were now, from the fmallnefs of 


their fortune, unable to bear the expence of a 
regular attendance in parlhiment ; at the fame 
time that they were difeouraged from appear- 
ing in that aflembly ; where, initead of grati- 
fying their ambition, they were more likely to 
meet with fituations to mortify their vanity, by 
expofittg the infignificance into which they 
had fallen. They were no longer in a con- 
dition to view the extenflons of the royal pre- 
rogative with an eye of jealous apprehcnfion ; 
but had commonly more caufe of complaint 
againft the great barons, who lived in their 
neighbourhood, and by whom they were fre- 
qucrjtly opprefled, than againft the fovereign, 
whpfe power, being more diftant, and operating 
in a higher fphere, gave them lefs difturbance. 

But while, from thefe confiderations, the * 
fmall barons were difpofedj in many cafes, to 
withdraw theihrelves from the meetings of 


parliament, the king had commonly 


VOL* n. 


an in- 
tereft 
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ttrdk in requiring their pun<fhial attendance i 
becauie he found it no di£icult matter to attach 
them to his party, and by their aiiiftance was 
enabled to counterbalance the weight of the 
ariftocracy. On every occafion, therefore, 
•where any mcafure of public importance was 
to be agitated, the king was ufually folicitous 
that many of the pc^er members of parliament 
ihould be prelcnt i and a' great part of thefe, 
on the other hand, were continually exeufing 
themfelves from fo burdenfome a fervice. Th.e 
longer the eaufes which I have mentioned 
had continued to operate; in dividing and dif- 
membe'ring landed eftates, the number of 
erown>'va:^als, deiirous of procuring an ex- 
emption from this duty, became fo much the 
gr«iter. 

Comparing- tbe . condition of the did^erent 
landholders of thekingdofiiy towards the latter 
part of the AnglorSaxon goveittmenti' and for 
foihe time after the Norman conqueft, we 
may. oblervc a fimilar ditiin^ion among them, 
proceeding ' from oppofite caati^ In the 
former pepdod, when people fmalt fortune 
were unable to fubl^* without the protetSfeion of 
. their ’tiiperiors, the property of many allodial 
proprietors 
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Jjfopfittors was gradually accumulated in thu 
hands of a few, and thofe who poircflcd a 
landed territory of a certain extent, acquiring 
fuitable Confideratiort and rank, wci*e dif- 
tinguifhed by the title of proceres, or chief 
nobility. Under the firft Norman priUdes, 
when the dependence of the lower ranks had 
produced its full effed lii the cbmpletion of 
the feudal fyftem, the owners of ftnall eftates 
were alnioft entirely annihilated ; and in the 
condition of thjpfe opulent barons among 
whom, the kitigdorh, came to be divided, no 
difference was probably acknowledged. But 
when the revival of arts, and the progrefs of 
the people towards independence, had begun 
to difmember eftates, arid to multiply the 
Vaffals of the'crown, the dilproportion bctwccit 
the property of individuals became, once more, 
confpicuous and the former difti nation be- 
tween the great and Jmall barons excited the 
attention of the legillature. 

The prior accumulation, and the fubfequ^t 
diffipatiofll of wealth, had in this refpeft ,a 
fimilar effsdt. In amaffing great fortunes fome 
uf the barons were necdTarily more luccefifid 
than others> which rendered eftates extfcmcly 

o unequal 
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UHoquaL In that ftate of fociety which 
men to fpcnd* or promoted the divi- 
fion of their eilates, ibme propri6tor5, proceeded 
like; wile in this career with greater rapidity, 
by which the lame inequality was produced. 

Jn the great charter of king John it is or- 
dained, that the archbilhops, bifliops, earls, and 
gKeater barons, fliali be fummoned to the 
meetings of parliament, by particular letters 
from the king; and that all other perlbns, 
holding immediately of th^crown, lhall re- 
ceive a general citation from the king’s bailie 
or Iheriffs.' But, although the more opulent 
raffals of the crown arc thus clearly exalted 
above thole of inferior wealth, and dignified 
with particular marks of relpedi, it is difficult 
to k&ertain the extent of property by which 
thole two orders of men were leparated 
from each other., That the llatute has a re- 
l^ence to fqme known boundary between 
them, can hardly be, doubted; but whether, 
in order to obtain the rank and title of a great 
bihan, an eftate amounting to fbi^ bides bf 
land wu requiUtc, agreeable to the diHindlion 
of t,l;u|;c^igf mbil^y in the reign of Edward 
Confeflbr, or whether the qualification in 

point 
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point of property had, been varied according to 
the alteration of times and citcumftanccs, no 
account can be given. 

The cfFc^l of a regulation for fummoning 
the fmall barons to parliament, by a general 
citation only, was to place them in ^greater 
obfcurity, and to encourage their dcfertion, by 
giving them reafon to hope that it would pafi 
without obfervation. In fuch a fituation, 
however* where a complete and regular at- 
tendance was n^ to be expected, and where 
each individual was endeavouring to excufe 
himlelf* and tq throw as much as pollible the 
burden upon his neighbours’* an agreement 
would naturally be fuggefted . to the inhabi- 
tants of particular diftrifts, that they fliould 
relieve and fuccced each other by turns, in the 
performance of this duty, and thus contribute 
to their mutual eafe and advantage, by lharing 
wnong them an inconvenience which they 
could not' efttirdy avoid. Of thefe joint 
mcafurcs, it was an obvious improvement* 
that, inftes||d of a vague and uncertain rotati^* 
particular perfoas, who appeared the beft qua- 
lified for the talk, and were moft willing to 
undertake it* ihould be regularly eleded* arid 

o 9 fent. 
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font, 3t the common expence, to reprcfcnt 
their Cor^tuents in parliament. Nor can it 
be donbted that the king would be highly 
plcaicd with fuch-an expedient, by which he 
fccured a proportion of the fmall barons in the 
ordinal^ meetings of the national council, and 
which did not hinder him -from convening a 
greater number on_ extr^rdinary occafions. 

In this manner the knights of £hir« appear to 
have been firft introduced into . parliament. 
The date of this remarkably event cannot be 
fixed with precifion ; but ,it%'as imdoubtedly 
as early as the reign of Henry the third The. 
divifion of counties produced a feparate alTo- 
clation among the crown vaflais, in each of 

• Th* records of parUsuncilt, for several rcigos aftfer Ae 
Norman conquest, - are in a great measure lost, having 
probably, during Ae barons, wars, .been destroyed alter- 
miely by each prevailing party, who found Acm unft- 
vouiable to their interest. jTrynne’s prelf^ to Cotton’s 
Atoidgment rf Records h the Towefc] Tlis circum- 
stance accounts for the grew ob^urjty in whiA, after all 
Ae lAo^r of antiquaries, the origin of so great o Aange 
ii the constitution of that assembly stiE. remains. The 
introduction of representatives of Aunties may, wiA 
flHbe plob Adity, be tracA as for.'haA us Ac reign of JAig 

Sfe Carte’s Hist, reign of pdmufd'h . . ' 

thof? 



FROM EDWA|ID 1, TO HENRY. VII. 

tjiofe diftri<‘b, for clpAing their own repre- 
fenUtiyes. The number of thefe appears to 
have ibep^ originally precarious, and probably 
was varied in different emergencies, Pn dif- 
ferent pccaflons wc meet with four knights 
called from each county ; but they were gra- 
dually reduced tq two, the flhallefl number 
capable of confulting together for the intcrefe of 
their confeituents 

The fame changes in the feate of the nation^ 
which Contributed principally to the fife of 
the kntghts of fhiftss, introduced likewife the 
burgefles into parliament. 

By the advancement of agriculture, the 
peaf^ts,, in many parts of Europe, had> been 
gradually emancipated from flavery, and been 
exalted fucceflSvcly to the condition of farmers, 
of tenants for life, and of hereditary proprietors. 
In confe<]pience of the freedom attained by this 
inferior clafs of men, a great proportion of 
them had .engaged ih ijaechanical employ r 

{n tlie elds^enth year of Edward 1. four were 

9unmoiied for each county. [Brady's Hist, of England.} 
hi the re^n of Jdui, there had been a writ israed to the 
^i«riff of Oxfordshire, to return four knighte for that 
county. Carte, ia the reign of Edva^ I. 

O 4 
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mepte; and, being collcded in -towns, where 
the arts were mo^l cOnvienicntly cultivated, 
had, in many cafes, become manufa(Shirers and 
merchants* 'The fituation of thefe manufac- 
turing and trading people enabled them, after 
the diforders which prevailed in Europe had in 
ibme meafure fttbfided, to make a rapid pro- 
gress in improving their circumftanccS, and in' 
acquiring various immunities and privileges. 
By mutual emulation, and by the influence of 
example, the inhabitants of the fame to.wn 
were excited to greater induftry, and to the 
continued exertion of their talents > at- the lame 
time that' thev were in a capacity of uniting 
readily for n|pt!oal defence, and in fuppdrting 
their comtnpn intereft, • Being origmally 
the tenants or dependents,' cither of the king 
or of fonre partactflar mobleman, upon whole 
demefne they rdfided, the fopetior exa^ed 
from thenr, hot only a'rentfor the lands'^Which 
they pofll^, birt various tolls . and ' duties for 
the goods which they exchanged with’ their 
peighbours. Tbcfe cx&ftions, which h^d been 
at fifft pitcarloui, were" gradually afeertained 
ffid fixed, eit|ief by long cuilom, or by exprefs 
regulations. Bufy-Es many artifices had, no 

doubt, 
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<loubt, been frequently praftlfcd, in order to 
elude the payment of thofe duties* and as, on 
the other Band, the perfons employed in levy- 
ing them were often guilty of oppreffion, the 
inhabitants of particular towns, upon their in- 
crcafing in wealth, were induced to make a 
bargain with the fuperior, by which they 
undertook to pay a certain yearly rent, in room 
ol all his occafional demands : and thefe pc- 
cuiuary .com portions, being found expedient 
for both parties, were gradually extended to 
a longer jieriod, and at laft rendered perpetual. 

An agreement of this kind appears to have 
fuggeftedthe firft idea of a borough, confidered 
as a corporation. Some of the J>rincipal in- 
habitants of the town undertook to pay the 
fuperior’s , yearly rent, in confidcration of 
whicb they were permitted to levy the old 
duties, became rcfponlible for the funds 
committed to their care. As managers for 
the epmmunity, therefore, they were bound 
to fulfo its obligations to the fuperior; and, 
by a natural extenfion of the fame principle, it 
came to be underftood that they might be 
profccuted fof all its debts ; as, on the other 

hand, they obtained, (d* courfo, a right of pro-^ 

focuting 
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its debtors. Tbe ibciety was thus 
viewed, in the light of a body politic, or fic- 
titious perfon, capable of legal deOl^s, and ex- 
ceuting every fort of tranfadtion by means of 
c^tain trnftses or guardians. 

This alteration in the ftate of towns was 

% 

ac^mpanied with many other injprovemcnts. 
They were now generally, in a condition to 
difpenie with the protcdlion of their fuperior ; 
and; took upon themfclves the burden of 
keeping a guard, to defend them againll: a 
foreign enifeiy, and to feeure their internal 
tranquillity. Upon . this account, befide the 
appointment of their own adminiibators, they 
obtained th^rivilege elcdling m^iftrates* 
for diftributmg juftice among them. They 
became* in a word* a ^ecies of foccagt tenants, 
with this remarkable peculiarity in their favour, 
that by remaining in the ftate of a corporation 
fronx^one^gencration to another* they were not 
JiftWe. to .the rVcidm/r . belonging to -a iiiperior* 
the tranfmifliotf'<^ lands to the heirs of a 
vaflal. 

■ Tbe piecile, period of the firft incorporation 
of boroughs* in "the dif^ent kingdoms of 
Hurope* i$ not eafily deter|nined ; bccaule the 

privileges 
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privileges arifing from the payment of a £xcd 
rent to the fuperior, in the room of his cafual 
emolumentl, and the confequences which re- 
falted from placing the revenue of a town 
under permanent adminiftrators, were flowly 
and gradually unfolded and brought into tho 
view of the public. In the eleventh and 
twelfth centuries, we may trace the progrefs, 
if not the firfl formation, of thote communities, 
in Italy and in Germ^y', which correfponds 

with the advancement of trade and manufac- 

1 

tures^in thofe countries'*. The towns in 
France are faid by Father panicl to have been 
firft incorporated in the reign of Lewis the 
Gr6fs ; b»Jt it appears that they ^ad then ac- 
quired confiderable privileges, were intrufted 
with their ;Own government, and the inhabi- 

* With respect to the rise of the cities of Italy, seo 
Muratori Antiq. Ital. Med. ^vi, tom. iv. The advance- 
ment the German free cities appears to have been rather 
posterior to thatof the Italian; their chief privileges having 
been acquired ujoder the princes cf the Swabian family. They 
attained their highest pitch of grandeur in consequence of 
the famous Hanseatick confederacy, which began in the 
year 1241.’ See Ataregc dc ITaistoirc et du dr<dt public 
d’Allcnu^e, par M. Fseffel. 


tant9 
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^tSfWere formed into a militia for tbd fervice 
of the crown *. 

In the reign of Henry the of England, 
l^e cotemporary of Lewis the Grol^ the. in- 
habitants of London had begun to farm their 
tolls and duties, and obtained a royal charter 
for that purpofe f . Their example was followed 
by the other trading towns, and from this 
time forward, the exiftence of Englifh boroughs 
becomes more and mo^ confpicuous. 

When the towns, under the immediate pro- 
teftion of^hc king had been incorporated, and, 
of courfe, exalted into the rank of crown- 
vaflals, k was agreeable to the gcnCTal ^ftem 
of the feudfl policy, that they Ihould have a 
voice in the national council ; and more el^- 
cially, when extraordinary aids, befidc ’ their 
conftant. yearly rent, were demanded from 
them, as well as from the other tenants in 
mpHcy that they ihould have opportonity of 
rcfufing or,confenting to thefe demands. Their 
attendance in, that a&embly was, at the fame 

. * M. Fsei&l’s History of the reigv of Lewis VIL. 
t Huooe’s History df England. 

tiinc> 
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time, of advantage to the fovereign, and even 
more fo than that of the fmall barons ; for the 
trading people of all the inferior part of the 
nation were the moft liable to be infultcd and 
opprelTed by the nobles, and were of confc- 
quence proportionably attached to the mo* 
narch, who had found his account in proteding 
and fupporting them. 

It was impoflible, howxsrer, that all the 
members of every royal^orough Ihould affem- 
ble in order to deliberate upon the bufineis of 
the nation ; and in this, as well as in the 
feparate concerns of each retpeftive commu- 
nity, it was natural for them to comrpit the 
adminiftration to particular commillioners or 
reprefentatives. In England, accordingly, it 
appears, that after the boroughs had been in- 
corporated, arid had been raifed, by their 
trade, to a d^ree of confideration and inde- 
pendence, they l^gan to fend reprefentatives 
into parliament. The records of parliament, 
as has been before remarked,- during icvcral 
reigns after the Norman conqueft have not 
bcenprelerved; fo that it is no lels uncertain at 
whal pfecifo tiine the burgeiles, than at what 
time the knights of Ihires, made their lirft ap- 
pearance 
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pearauce in that afTembl^ ; btit' as diofe tw() 
events proceeded frdm the fame cau^e, the ad-^ 
vancement of commerce and manufadtures, it 
is probable that they were nearly coeval 
In the great charter of king John, it is ex-' 
prefsiy ordai^d, that aidsihall not be impofed 
upon the 'boroughs without the confent of 
parliament; from which it may be inferred, 
that thofe communities had then acquired the 
rank of foccage tenants, and that matters were 
at laft ripened and prepared for their ihtroduc- 
^n into the councils of the nation. The 
firft inftance upon record of the burgefles at-* 
tending m pailiament, occurs in the forty-ninth 
year of the reign of Henry the third ; when 
they arc laid to have been called by the famous 
carl of L/eicefter, in order to fupport his am- 
bitious views ; but this is not mentioned *by 
any hiftorian as a late innervation ; neither is 
it probable that this nobleman, at the very 
time when he was endeavouring' ’ to IbreCn 
him&lf from the refentment of the nation, 

Sir Hcn^ Spelman declares, that, fironi the roost 
careful exaitiinatioil, he could find no irjices of the repre- 
atotativa t^ bo^ughs ln pai^iairienti before the lattd" part 
ef the rdgnttf Henry IlL Glossar. v. Farliament^. 

would 
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Wuld have ventured to open a new fourcc of 
difcontent, by making a fudden and violent 
change in the conftitution. It is likely that 
ibme of the burgefTes had been prefent in for- 
mer parliaments ; as we find that they after- 
wards were, upon two different occafions, in 
the early part of the reign of Edward the fiiil : 
but the number of them was not fixed ; nor 
were they accuftomed to give a regular at- 
tendance. 

The policy of Edward the firft led him to 
take hold of the circumftances, which have 
been mentioned, for promoting the intereft of 
the crown. In the twenty-third year of his 
reign, directions were given to fummon regu- 
larly the knights of the (hires, together with 
the burgefies ; of which, after the example of 
the former, two were generally lent by each 
borough; and from • that period, both thefe 
clafles of reprefigntatives continued to be con- 
ftant members of the legiflature. 

The fame circumitances, according as they 
exlfted more or Icfs completely, in the other 
countries of Europe, were productive of fimilar 
chaises in ' the ‘conititution of their national 

councils. 


In 
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In Scotland, a country whofe government 
and laws bore a great analogy to thofe of Eng- 
land, not only from the common circuniftanccs 
which operated, upon dl the feudal nations, 
but alio from that vicinity which produced an 
intercourfe and imitation between the two 
countries, the parliament, as far back as we 
can trace the records of Scottiih hifrory, ap- 
pears to have been composed of the greater 
thanes, or iidependent proprietors of land. 
The reprefentatives of boroughs are fuppofed 
by hiftorians to have been firfr; introduced 
into its meetings during the reign pf Robert 
Bruce, which correfponds to that of Edward 
the freond ; but fatisfadlory evidence h^ lately 
been produced, that this event mufr have 
happened at an earlier priod , From the 
flow progrefs, however, of trade in Scotland, 
the number of burgefles in her national coun- 
cil was. for a long time inconfrderable ; and 
their appearance was limtted to a few extra* 
ordbuu|''«afrs. 

The reprefentatives of counties bbcame con- 

V * See Sr. Stuart’s afute meardia iafea^be aadent go' 
veromeDt of Scotland. 

ftkuent 
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ftltuent members of the Scottiih parliament 
by the authority of a ftatute, which, being 
ftill prelerved, affords great light with rclpe^t 
to the origin of this effabliihment both in 
Scotland and in England. By that ffatute it 
is provided, that the fmaller vaffals of the 
crown Ihould be excufed from perfonal at- 
tendance in parliament, upon condition of their 
fending reprefentatives, and maintaining them 
at the common expcnce. This regulation was 
introduced by James the firil, who, as he had 
reiided for many years in England, and was a 
prince of learning and difeernment, had pro- 
bably been induced to copy this branch of 
policy from the inftitutions of a people, among 
whom the monarchy had made greater ad- 
vances than in hisi own country. But the 
Scottiih barons, whole poverty had given oc- 
caiion to this regulation, laid hold of the dif- 
penlation W'hich it beftowed upon them, with- 
out fulHlling the conditions which it required ; 
and it was“ not until the reign of James the 
fixth, that their obligation to fend reprefenta- 
tives into p^liament w4^ regularly enforced 

* In die itign of James the first, we meet with two 
TOL. II. p statutes 
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In Fi3iice> the fcprefcntativcs of boroughs, 
tecoiding to the moil probable account, were 
firii: introduced into the national aCembly in 
the reign of Philip the Fair, by whom they 
are laid to have been called for the purpofe 
ehiedy of confenting to taxes*. It is re- 
markable, however, that in the French con- 
vention of ^aUs^ no let of men, correiponding 

statutes upon this subject. • By act 14^5, c. ;2. it is rc- 
^ulredj that all the freehelderj shall give personal attend- 
ance in parliament, and not by a procurator \ unless they 
can proyea lawful cause of their absence. Afterwards, 
by a statute 1427, c. 102. it is enacted, that the small 
*f barons and free tenants need net come to parliaments, 
^ provided that* at the head court of every sheriflBotn, 

two or more wise men be chcdeu, according to the ex- 
** tent of. the shire, who shall have power to hear, treat, 
** and finally tp determine all causes laid before parliament ; 
" and to chuse a speai'ery who shall propone all and sundry 
** needs and causes pertaining to the commons in par- 
** llament.” 

. From these two acts of paHIament, k iy evidefit the 
king had first endeavoured to enforce the attendance of 
all the small harons ; and, upon finding this impracticable, 
had resorted to the expedient of introdneiUg cepresenta- 
tivet. 

* This happened about the year 1300. See Faaqoiff’ 
Redierches de la France. / 
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to the kmghts of Ihires in En^and, was ever 
admitted. The improvement of arts, in France 
as well as in England, contributed not only to 
taife the trading people, but al£> to difmember 
the eflates of many proprietors of land ; but 
the king does not leem to have availed him- 
felf of that lituation for obliging the fmall 
barons to fend reprelentatives into the national 
council. The greater authority poiTelled, 
about this period, by the French monarch, 
was probably the cauie of his not relbrting to 
the lame (hifts, that were pradiled in England, 
to counterbalance the power of the ariftocracy. 
That a ibvereign Ihould court the lower part of 
hisful^t^, and raife them to coniideration, 
with a view of deriving fupport from them, is 
none of the mofr agreeable expedients; and 
nothing, we may frippofr, but fbme veiy ur- 
igent necciffity, could make him think of fub- 
mitting to it. 

The circumfrance now mentioned, created 
a mofr efrcntial difrcrence between the national 
council in France and in England ; the latter 
comprehending the reprefentatives of counsel 
at wdl as ofboroughs, and confrquently a large 
proportion of the people ; whereas the former 

p 2 admitted 
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adihitted no other reprefcntatives but thofe of 
boroughs, the number of which, in either 
country, was for a long time inconfiderable. 

Tlic free cities of Germany had, in the 
thirteenth century, acquired fuch opulence as 
enabled them to form that famous Hanfeatick 
league, which not only fecured their inde* 
pendence, but rendered them formidable to all 
the military powers in their neighbourhood. 
FVom thefe circumftanccs they rofe to politi- 
cal power, and obtained a feat in the diet of 
^e empire. But in Germany, the reprefenta- 
tives of the fmall barons were not admitted 
into that aflembly, from an oppofite reafon, it 
ihould feem, to that which prevented their ad- 
million into the French convention of eftates. 
At the time when the rife of commerce had 
led the way to fuch a regulation, the nobility, 
and the free dates of the empire, had fo firmly 
eftabliihed their independence, and the em- 
perors had ib far declined* in authority, that it 
was vain to expeA, by any artifice or exertion, 
to flop the progreis of the ariftocracy. The 
exaltation of the German dates had in- 
produced a wide difeienoe in the power 
i^id dignt^ of "the diderent nobles ; and thofe 

of 
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of inferior rank, inilead of maintaining an 
equal voice with their fuperiors, were at length 
aifociated in different clades ; each of which, 
having only a fingle vote in the diet, were, in 
faft, reduced to a worfe condition than if they 
had afted by reprefentatives. 

In Flanders, in the fevcral principalities 
which afterwards compofed the Spanifh mo- 
narchy, and, in general, in all the feudal go- 
vernments of Europe, we may obferve, that 
whenever the towns became free and opulent, 
and where they continued members of a larger 
community, they obtained a feat in the legif^ 
lative aflcmbly. But with refpeft to the re- 
prefentatives of the fmall barons, or inferior 
nobles, their introdudion into the legiflature 
i« to be regarded as a more fmgular regulation, 
which, depending upon a nice balance between 
the crown and the nobility, has been adopted 
in ibme countries, and in others negledcd, ac- 
cording as it happened to fuit the intereft and 
policy of the Ibvereign, or the peculiar circum- 
ftances of the people*. 

* The boroughs are said to hare been introduced into 
the coriet of the difiei^t petty kingdoms of Spain, about 
the same time as in the other nations of Europe. In each 

P 3 
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In Italy, a country which had been broken 
into fmall principalities, under princes po€eflcd 
of little power, or refiiling at fuch a diftance 
as to have little capacity of exerting it over 
the inhabitants, the principal towns, whofe 
profperity in trade, if we except the territories 
belonging to the Moors in Spain, was prior to 
that of the other parts of Europe, became fe« 
parate and independent fiates ; and fell under 
fuch modes of republican government as were 
agreeable to the fituation of thpir relpe<^ive fo-; 
cieties. 

From a conneded view of the different 
countries of Europe, during the period now 
tinder examination, it feems hardly pofllblc to 
entertain a doubt, that the reprefentatives in 
the EngUfli parliament were introduced in the 
manner, and from the caufes, which have been 

of those kingdoins the cortes came to be composed of the 
nobility, of the dignified ecclesiastics, and the representa- 
tivei of the cities. But in none of them do we find that 
the r^resentatives of the small proprietors of land were 
admitted into those assemblies ; though, in the kingdom 
of Arragon, it appean that the nobility were distinguished 
into those of the first, and those of the second rank, bee 
Dr. Robertson’'S History of Charles V. 

fpecified. 
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fpecified. It appears, at the fame time, furprif- 
ing, and may perhaps be confidered as an ob- 
jeftion to the account which has been given, 
that there is a profound filence, among all co<» 
temporary writers, concerning this important 
event. The hiftorians of that age, it is true, 
were neither philofophers nor politicians; they 
weremarrow-minded and bigotted ecclefiallics, 
who faw nothing of importance in the hiflory 
of England, but what was immediately coih 
neded with thofe religious inHitutions to which 
they were devoted. But dill it may be faid, 
that if the commons were irnknown in the 
early afiemblies of the nation, the introdudion 
of that order of men into parliament, would 
have been fuch a novelty, as could hardly fail 
to flnke the imagination, and to be meAtiMied 
in fbme of the writings of thofe times. 

It is necelTary, however, to remark, that 
this alteration was produced in a gradual 
manner, and without any appearance of in- 
novation. When the knights of fhires be- 
gan to attend the meetings of parliament, 
^y were no other than barons formerly en- 
titled to that privilege. Their being fcnt at 
Ac common czpence of the fmall barons bc- 

r 4 longing 
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longing to a diftri<ft, was a circumftancc that 
would excite little attention ; as it probably 
arole from the private contribution of the par- 
ties concerned, not from any public regulation. 
The burgefles, in like manner, were not ad- 
mitted into parliament all at once, or by any 
general law of the kingdom ; but when par- 
ticular towns, by their incorporation, and by 
the privileges bellowed upon them, had ac- 
quired the rank of crown-vaflals, their obtain- 
ing a lhare in the Icgiflature, by nleans of rc- 
prefentatives named for' that purpofe, was a 
natural confeqi^ence of their advancement. 
This privilege, lb far from being regarded as 
new or uncommon, had regularly been acquir- 
ed by fuch of the churles, or pcalantry, as were 
esxalted to the condition of foccage tenants; 
and was in reality a conlequcnce of vaflalage, 
interwoven in the lyllem of that feudal govern- 
ment, with which the people of that age were 
familiarly acquainted. Neither was it likely 
that the appearance, frmn time to time, of a 
few of thefe inferior perlbns, along with the 
greater lords of parliaments, would have an 
.apparent tendency to vary the deliberations of 
that affendibly; and the prafticc had, in all pro-» 

^bilityi 
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bability, been long continued, and greatly 
tended, before the effeds of it were of fuch 
magnitude as to attradf the notice of the pub- 
lic. 


SECTION II. 

The dhnjim of Parliament Into two HoufeSj^ and 

the peculiar Privileges acquired hy each Houfe. 

The members of the great council, in all 
the feudal governments of Europe, were dU 
vided originally into two clafies or orders; the 
one compofed of eccleliafHcal, the other of lay 
barons. Thefe two fets of men, from their 
circumllances and way of life, having a differ- 
ent intereff, and being actuated by different 
views of policy, entertained a mutual jealoufy, 
and were frequently difpofed to combat and 
thwart the defigns of each other. In the con- 
duA of national buiinels, they ulually held ie- 
parate conferences among therafelves ; and whcii 
they afterwards came to a joint meeting, were 
accuftomed, inllead of voting promifeuoufly, 
to deliver, upon the part of each, the reiult of 
their previous deliberations. As each of thede 
iHMlies was poffeffcd of independent authori^. 
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it would have been dangerous to venture upon 
any meafure of importance, in oppoiition to 
the inclination or judgment of either; and, 
therefore, in all public tranfaiSlions which they 
had occialion to determine, the concurrence of 
both was held indifpenfable. Hence, by long 
cullom, they became two feparate ^ates, hav- 
ing each a negative upon the refolutions of th^ 
legislature. 

When the burgelTes were admitted into the 
national alTembly, they were, by their fituation 
and character. Still more diftinguilhed from 
the ecclefiaitical and lay barons, than thefe laSt 
from each other. They aded, not in their 
own name, but in the name of thofe cobimu- 
nities, by whom they had been appointed, and 
to whom they were accountable : at the fame 
time that the chief obje<Et in requiring their at- 
tendance, was to give their confent to fuch pe- 
culiar aids, or taxes, as were demanded from 
their constituents. It was neceSTaxy, there- 
fore, that they Should confult among them- 
felves, in matters relating to their peculiar in- 
terest ; and, as the department allotted them 
was unconneAed .yrith th^ of all the other 
members, they naturally obtained n feparate 

voice 
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Toicc in the aflismbly. We may eafily con<!- 
ceive, that when this method of procedure 
had been eftablilhed in the impofition of taxes, 
it was afterwards, upon the fublcijuent rife of 
the burgefles, extended to every branch of par* 
liamehtaiy bufmefs, in which they claimed the 
privilege of interfering. Thus, in all the feudal 
kingdoms which had made advances in com* 
merce, the great council came to be compofed 
of three eftates : each of whom, in the deter- 
mination of public ftieafures, enjoyed a fepa- 
rate negative. 

Whether tbefe different clafles of men fliould 
be convened in the fame, or in diderent places, 
depended, in all probability, upon accident, 
and in particular on the number of their mem- 
bers, which, at the times of their meeting, 
might render it more or lefs difficult to procure 
them accommodation. In England, the pre- 
lates, and the nobility, were accuftomed, in 
ordinary cafes, to meet in the fame place ; al- 
though it is likely that each- of them, in order 
to fettle their plan of operations, had previous 
confultations among themfelves. When the 
^pntics from counties and boroughs were firft 

called 
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caUed into parliament, they proceeded upon 
. the fame pkn, and were included in the fame 
meeting with the ancient members. It is pro- 
bable, that the boroughs, then in a condition 
to ufc this privilege, were not numerous. To 
a parliament held in the eleventh of Edward 
the hrll, we find that no more than twenty 
towns were required to lend reprefentatives ; 
of which two were fummoned from each 
town*. But upon the regular eftablifliment of 
the deputies from counties and boroughs, in 
the twenty-third year of that reign, the num- 
ber of the latter was greatly encreafed. ThQ 
returning boroughs, from each of which two 
reprefentatives were generally required, are faid 
to have then amounted to about an hundred 
and twenty; bclidcs thofes belonging to Wales, 
of which there arc fiippofed to have been about 
twclvef. 

^ The tndlag towns, who sent representatives to this 
paiiiaQient, were London, York, Carlisle, Scarborough, 
Nottingham, Grimesby, Lincoln, Northampton, Lynne, 
Yarmouth, Colchester, Norwich, Chester, Shrewsbury, 
Worcester, Hereford, Bristol, Canterbury, Winchester, 
and Exeter. See Carte’s Hist. 

' f Some of .thi^ boriHighf^ however, vrere omitted in 
the, spv^mmis to future parliaments. Mr. Browne Willis, 

from 
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From the number of the burgefles at thb 
time, from the influence and weight which 
they had acquired, and from their peculiar 
charader and circumibnees, as reprefenting 
the commercial intereft, they noW' found it- 
convenient, it ihould ieem, to have a diflfecent 
place of meeting from the other members of 
parliament, and began to form a feparate body^ 
which , was called the houie of commons. 

from a diligent inspection of such materials, as he could 
find, to aflFord any information upon this point, is of opi- 
nion, that from about the middle of Edward the third’s 
rogn, to the beginning of that of Edward the sixth, 
the parliament consisted of a pretty uniform number of 
boroughs : that, about this last period, it consisted of 126, 
and at no former time amounted to 130. See Notitia 
Parliam. 

Mr.. Home asserts, that the sheriff of each county hut 
anciently a discretionary power of omitting particular 
boroughs in his returns, and was not deprived of this 
power till the reign of Richard II. [Hist. 4to, vol. ii. p. 
287.] In proof of this assertion, he refers to 5 Richard 
II. c. 4, But that statute proves the direct contrary. It 
declares, “ .That if any sheriff leaves out of his returns any 
** cities or borouj^s which be bound, and of old time were 
** wont to cmne to the parliament, he shall he punished in 
the Planner as was accustomed to be done in the said case . in 
** times Statuta at Large. ' 

The 



' The kmgbits of fhkes codtinued> for fonid 
time after« to tit in what now became the 
houfe of peers. Although the fmall barons 
were, in general, excttfed from perfonal at- 
tendance, jet, as tiit»wn>vaflals^ they had tiill 
i title to vote m parUament ; and fuch of them 
as attended, even in con&quence of an eledion, 
were at tirti contidered in tiie lame light with 
the great(Jr nobility. By appearing frequently, 
however, in the capacity of mere reprefenta* 
lives, not only eledled, but having their charges 
borne by tholr conftituents, their privilege of 
attending in their own right was gradually Idl 
and forgotten. In eonffiquence of the progref- 
fivc alienation and divifion of landed property, 
their perfonal influence was continually finking, 
while that of the mercantile people was nting 
in the fame proportion ; and, as thele two 
dafles were tiius brought nearer to a level, the 
ianded gentry were often indiferiminately 
chofen to reprefent either the one or the other. 
In tiich a tituation, it became at length an 
^iotts improvement, that the deputies of the 
counties and boroughs, as by the circumtianoe 
their being reprelentatives> aqd refponfible 



F80IE BDWABJ) t* TO HBN&t ttl. ISJ 

to thofe who had aj^inted tfaom, they were 
led into a Umllarity of procedure, ihould qaeet 
in the fame houfe, and carry on their dclibera<« 
tlons in common. It is conjedured by Carte, 
the hiilorian, that this change was not eifeded 
before the latter part of the reign of Edward 
the third ; but with reiped to the precife time 
when it happened, there fecms to be no evU 
dence whatever. 

The coalition of the£; two orders of depu- 
ties may perhaps be regarded as the great caule 
of the authority acquired by the Englifli houfc 
of commons. The members of that houfe 
were by this mea^e exalted to higher confi- 
deration and refped, from the increafe of their 
numbers, as well as from the augmentation of 
their property. They now reprefented the 
mercantile people and the landed gentry ; who, 
exduiive of thofe who remained in a date of 
fervi^de, compofed the great body of fhe 
people, and who podefled a great proportion 
of the national wealth. Of thole two dalles 
of the free inhabitants, the danded gentry, lor 
a loQg time, et^yed the iirll rank ; and the 
deputies pf boroughs were therefore irequ^dy 

chofen 
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dkolen among the neighbouring gentlemen^ 
who, by rcafon of their independence, were 
more capable than their own burgeiTes of 
proteding their conftituenta. By joining to- 
' gether and confounding thefe different orders 
of reprefentativcs, the importance of either 
was in fomc degree communicated to both ; 
at the fame time that the people, under fo 
many leaders, became attentive to their com<* 
mon privileges, and were taught to unite in 
defending them. Had all the conilituents been 
to appear in the national council, they would 
have been a difbrderly multitude, without aim 
or diredion : by chooiing deputies to manage 
their parliamentary interell, they became an 
army, reduced into regular fubordination, and 
conduded by intelligent officers. 

, We accordingly find, that, even fo early as 
the reign of Richard the fecond, the commons, 
when they bad been induced to take party 
with the crown, were able to defeat the de** 
iigns of the nobility, and to raife the fovereign 
from, the Joweft ea^mity to the height of ab- 
i^ute power.; ^The fudden tcyolution, pro- 
ved at ffiat time by the national reprefenta- 

tives. 
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tivts, was a prelude to thole greater exertions, 
which, at a rubfequent period, they difplayed 
in a better caule. 

In the principal kingdoms upon the conti- 
nent of Europe, the third eftate was differently ' 
conftituted. It comprehended, as I formerly 
obferved, no other deputies but thofe of the 
trading towns ; a fet of men, who, in compa- 
rifon even of the fmall barons, or inferior gen-' 
try, were long obfeure and infignificant. In 
fupporting their privileges, the boroughs were 
not aided by the joint efforts of the counties; 
and the family intereft of the reprefentativc 
was not fuper-added'to the weight of his per- 
fonai wealth. 

In fome of thofe kingdoms, therefore, as in 
France and in Spain, the monarch was enabled 
to .break the ariftocracy, and to annihilate the 
national council, before the third ^ate, in con- 
fequience of the advancement of commerce, 
was in a condition to eflabllih its authority : 
in others, as in the German empire, the great 
nc^lcs, before the deputies of towns had ac- 
quired much influence in the diet, reduced the 
power both ef'tliata^n;>bly, and of the em- 
petttf, to a mere fhadow. 

VOL. II, Q Afttf 
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:. Afibnr.t^ memlxas^ pmdiament had been 
iceu^med to meet regularly in two feparatc 
places, the three eftates were gradually melted 
down tod loll, in the divifion of the two 
.houfes« . The ecdefiaHtcal and lay barons, who 
in the upper houie^ were led, moft fre- 
quently, into a pronu&uous deliberation; and 
did not think it worth while to demand a fcpa- 
rate roice, except in determining any nice or 
important qweffion, by which the intereft of ei- 
th^-^was particularly afibded. Bur as govern- 
ment came to be moreeibbli&ed upon a regu- 
lar plan, tho& extraordmary queftions occurred 
leis frequently | at the iame time that the pro* 
grefs of knowledge, and of the arts, diminiihcd 
the influetoecf 4he clergy, and rendered them 
left willing , to hazard a dired and avowed con- 
ted with the nobles. The cuftom of deliberat- 
ing promifcuoufty, .was thus more and more 
confirmed, and the exertions of a feparate ne- 
gadve, being ooufidered as indkationaof ob- 
dtuacy ora fiidioaB'difpofition, were ma^ed 
with, difiippn^iaticm and cenfiire, and at length 
adatirely expioded. > It appears that, m the time 

w not 

ctoitely oompkated. 
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The two houies, on the other. hand»' having 
bccaiion aiw^ to deliberate apart, acquired an 
independent authority^ and were naturally re- 
garded as diftiniSt branches of the degidature. 
The refoludons of each hauds conftituted a ie- 
parate toit6 ; and the concur^ce of bodi meas 
neceiTslry in ail the determinations of padi»- 
ihcilt. 

After the formation of the two houiet of 
parliament; in the oianner jud mentioned, 
each of tHtem came to be poffelTed of certaiii 
peculiar privileged ; which* although prcdwhly 
the bbjei^ of little aitfentioa in the beginning# 
have hnce riien to great political importance^ 

1 . The holure of commons, from the nature 
of its original eftablilbrnent* obtained the Me 
pofrer of bringii:^ in money^bUls. This was 
not, at hrft, regarded as a privilege, but was 
introduced merely for the ddicr of dirpatefaw 
The piimitive houfe (^ commons was corn* 
pofc4of buigefEes only^ empowered to gittnt 
the:,'kmg^a fupply, »by «one general agrees 
matt, 'in t place ^ of fiqttrate bargmcM; 

whidd dud formedy .^been made with etch 

this btfi&sdi, Vifhiii 
borou^ ieeiitt to have 'direHii^ itt* rep!n> 
' Q 3 fentatim 
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ientatives with refped to the rate of aileiTnient 
to Which they ihould confent; and by colled* 
ing thefe particular diredions, the fum total to 
be granted by the whole trading intereft was 
eafily afcertained. In a matter fo fimple as that 
of determining the extent of the contribution 
which, on any particular occahon, they were 
willing to make, the conftituents found no dif* 
ficulty cither in preparing their deputies, by 
expreffing a previous opinion upon the fubjed, 
or by fending them clear and pointed indruc* 
tions, in cale, from any new exigence, after 
the meeting of parliameht^ an unexpeded de>« 
mand was made by the fo^reign. 

According to this confiitution of parliament, 
the impoiition.of taxes produced no intercourfe 
between the two houfes; but each houle con- 
iented to the exadions laid upon that order of 
men with which it was conneded. This me- 
thod of procedure was continued Ib long as 
the houfe of .comoions confifted only of bur- 
geflesy but when .^e deputies from counties 
came to fit and deliberatip along with them, a 
yariatiort was ncpclTary., The deputies of the 
counties haying, by- *tbw:iha*^, affumcd en- 
tirely tjhp chaddcr eifvrquiefimtatives, came 

naturally 
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•naturally to be limited, in the fame manner 
as the burgefles, by the inftrudions of their 
conftituents''^. But thofe two orders of men, 
who now formed the cumulative body of the 
commons, were connedked with different parts 
of the nation; and, while the burgeffes were 
interefted in the taxes laid upon the boroughs, 
the county>member8 had an equal concern in 
fuch as were paid by the landed gentry. In 
their promifeuous deliberations, therefore, upon 
the fubjedk of taxation, it was found conve- 
nient, that eaOh of them (hould not confine ' 
their views to that jwrt of the community 
which they reprelented, but fhould agree in 
the duties to be phid in common by the whole 
of their conffituents ; and, as the tilkes paid by 
landed gentry or fmall barons were of the 
fame nature with thoie which were laid upon 
the great barons or peers, this naturally fug- 
geffed the idea>of a general affeffment upon 
theensfeion at large, to be ifhpofed by the con- 
ei^tcnee efhoth houfts oftparliament. Hence' 

. * in a' wUament held in the y«ar 1339, that is, about 
the^ic^b U 'the' rbi^'^ £^Ward the th'ird, we find the 
pliitghnjf tfiskt they chint not grant alax 
vHl^tat.the'iESiiieiili Carte, 

q 8 
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the intrddudiofl of fifitmths, snd Juh* 
the two form» of which were taxes 
upon perfond property ; the laft, upon eftates 
real and perfonal. ' In the iihpofition of fuch 
taies, both houfes of parltament were equally 
concerned ; and the concurrence of both was 
therefore held requifite. 

The houfe of commons, howeter, if the 
precife futn to be granted by them had not 
been previoufly fpccificd, were accuftomed, in 
cafes of this nature, to confult their conftitu- 
ents, and to regulate their conduft by the in* 
fhudions which they received. 

They could have no deb8tc> therefore, on 
any occaHon, upon the fubjed; of taxation ; as 
their provifece'Cttended no &rther than merely 
to dedare the detemiiiniition of their conftitu* 
ents. Upon this accoiint, it was to no pur- 
pofe diat any patticuhtirtax ihould firft become 
the fubjed of deliberation among the peers, 
and afterwards be ihbniitted to the confidera- 
tioo of the commomi ; fioce^, after the ftdleft 
and moft laborious difeofBon' of die quej^on 
by the former, ho other poiift could he con- 
^fidered by the latter, but wlnidihr die^htemled 
ftipply was agfceabie totlidr ihftki^ons. The 

moft 
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moft ocpedient courfc, in order to fave time 
and ufelefi difputatiom waa evidently, that thjc 
commons Ihould begin with ilating the exad 
Turn which they ha.d been empowered to grant; 
and that the tax propofed by them fliould 
afterwards be examined and canvadTed in the 
houfe of peers, whole condud, in this as well 
as in other particulars, was not fulled to any 
diredion or controuU 

■ From the fame circumftance which intror 
duced the pradice, that every propo&l for a 
tax ihould originate in the houfe of commons, 
it became cudomary that every fuch propofal 
or bill, when presented to tjie houfe of peers, 
ihould receive their Ihnple adent, or negative, 
without variation or amendment.. It could 
tmfwer no purpole, to return the bill, with 
amendment, to the houfe of commons; be? 
caide the members of that houfe had no power 
of^^deliberating upon fuch matters, and, hav* 
ing<o)9ce deciamd tli« ppimoQ^^^ their condi^ 
fasems, cpuld not ventum d from it 
fubfequem ^ ^he bulinefs. 

It w prol^l^ at ^e fame time* that this 
podci'pf^^ndw^ix^ b^inefs pf’taxatbn 
pms^tpddv th^ ddog f wlv>, finding the 
ft ^ people 
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people of inferior condition moft ready to ac- 
^uiefee in his demands, was willing that, by 
taking the lead in the* impolition of taxes, they 
might incite the nobility to follow their ex- 
ample, and make them aihamed of declining 
^ burden which they wxre much more able to 
bear^ 

Such appears to have been the origin of this 
important privilege, which is now juftly re- 
garded by Englifhmen as one of the greatefl 
pillars of' their free conftitution. Like many 
other parts of the Britiih government, it arofe 
from views of immediate conveniency ; and 
its diftant confequences were neither forefecn 
nor intended : but, after it had received the 
fandion of immemoral cuilom, it was prc'- 
ferved inviolable,, without any confikration of 
the circumfbmces frorh which it had taken its 
rile. As the cummons interfered by d^ees 
in legidation, and' in. various other branches of 
bufinefs, their intetpolitions became too exten- 
fivip and^ complic^t^, to permit that they 
fhould be regulated by the opinion of confti- 
tuent^ living *at a diftance. Iilvconlcquence of 
more liberal .vi^a» it camc.aifo.tQ be confider- 
cd as the dqty of each ^cptefcbfativB, to pro- 
mote 
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mote the good of the nation at large, oven in 
oppofition to the intereft o£ that particulat 
community which he r^relcnted. The in* 
ftrudions, therefore, of conftituents were laid 
afide, or regarded as producing nO obligation, 
upon any fet of deputies, to depart from the 
didates of their own confcience. Thc' ex* 
pediency of this important privilege, with 
which the houfe of commons came thus acci* 
dentally to be invefted, will fall more properly 
to be examined hereafter. 

2. Upon the eftablifliment of the two houfea 
of parliament, the fupreme judiciary power 
was, on thc other hand, appropriated to the 
houfe of peers. The jurifdidion belonging to 
thc Saxon Wittenagemote was cxercifed pro* 
mifeuoufly by all thc members of that afletn* 
bly: and in the Norman parliaments, both 
bc^|p and after the formation of the aula regh^ 
thc fame rule Was obfcrved. It feems, how* 
ever, to be a principle of natural law, that 
when a magiftrate of any fort is l.nVfftcd with 
juriftlidibn, he is bound to apcrfonal difehayge 
of the duties of his office, and has no power 
to a)mmit the excrcifo of them to a dclcgate% 
The put^iC) by whom he is appointed, has a 
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tjO the ilruit of ^9t capacity or diligence, 
UponnccSount of which he was fele<3ed to the 
office ; and as, in the deciiion of law'duits, no 
£;curity can be given that different individuals 
will ad prcdfcly in the lame manner, the ap* 
pointmient of a delegate for the difcbarge of 
this emp](^aient, would he to impofe upon 
the public a diderent rate or measure of fer- 
vice from that which was due. Upon this 
principle) the members trf the houic of com- 
mons, having only a delegated power, were 
excluded from the exerd& (d* that jurifdidion 
with which the members of parliament, in 
general, had been anciently iavefted. Their 
difqualifidttion, at the fame time, was render- 
ed ilill more apparent, by their ading.in cen- 
feqnence of indm^ns from their conditu>^ 
ents. The etmiities and boroughs mi^t be in 
d condition^ fmm ttieii' general informatiq|^ to 
jftdrud their deputies concerning' ffie« taxes t# 
be impofed, or oven icmioeming any law to 
be tnaded, but weto altogcdier.mchpahie of 
diiMlihg them hoW to proeeed'm’ the deter- 
tnhoitidn jdf kW^fuilK. igiven.in 

Itl^ view 

pf the proofs and arguments produced in court; 

and, 
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|Ad, therefore, no peribo who is ablcnt^ eQx* 
cially in coies where the chief part of the bu# 
fine(s is tranfa^d vmd voce, can form any pro- 
per judgment concerning it. Upon this ac- 
count, the only members of parliament, quali- 
fied to ad as judges/ came to be thbie who iat 
in their own right, who had the liberty to form 
their opinions upon the fpot, and, by an im«^ 
mediate inveftigation of the circumftancxs^' 
were capable of deciding from the impreifion 
made upon their own minds. 

From the fame caufi;, therefore, which be<i 
ftowed upon the commons the right of fiig- 
geding taxes, the houfe of peers became the 
ultimate tribunal of the nation, and obtained 
the power of determining, in the laft refort, , 
both civil and criminal adions. Thus, while 
one of theie brancheiof the k^fiatmt enjoyed 
an ii^mediate accefs to the puries of the people 
foe the public ierrice, the other was intruded 
with the guardianihip of their lives and for- 
tunCSici.What was aoquhtdhy the commons/ 
imcme department, was fully compenfated ^ by 
what fidi. to the lhare of the peers ita another ; 
^that theitundkotsoQ^semamed updn>its an- 
cient 
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dent baiu-, and was kept in cquilibrio by an 
equal diftribution of privileges; 

It may ferther deferve to be remarked, that, 
by the exclufion pf the commons from the ju- 
^cial power, the fupremc tribunal of the na- 
tion came to be compoied of a moderate num- 
ber of perfons *, a circumftance highly condu- 
cive to the uniformity of their decifions, as 
well as to the expeditiem and regularity of their 
procedure. 

When law-fuits before the Norman parlia- 
ment had become frequent, it was found in- 
^nvenient to determine them in a full meet- 
ing, and they, were brought, m the firft in- 
ilance, before the auk regis. But even as a 
court of review, the parliament, after the de- 
puties of boroughs and counties were obliged 
to give conftant attendance, was perhaps too 
nuiperoua; , while, by the divifion of its. mem- 
bers into two houies, they were prevented^ at 
Iwft, aecoiding to their ulual formsjt: bdm (Co- 
Operating with one another in.' the diilribation 
of Jufticcit The lame regulation,' ■dicreforc^' 
which waa introduced from the peculiar litoa- 
liwi ofutl^ locdh aod.isfidilelcbmmons, wai^ 

afterwards 
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afterwards recommended* no .doubt* and Tup* 
ported by general confiderations of utility* 

3. The .fuprcme judiciary power being 
limited to the houfe of peers* the right of m* 
peachmefit was of courie devolved upon the 
commons. 

When the perfons intrufted with great 
ces under the crown, or enjoying any ihare in 
the public adminiftration* were guilty of mal« 
verfation in office, or of what arc called high 
mifdemeanors, it was frequently thought ne* 
celTary, that they ffiould be tried before the 
highelt court in the nation, whofe weight alone 
was adequate to the talk of bringing fuch 
powerful o^endera to juftice. In the earlier 
periods of the Engliih government* thena* 
tipnal council was accultomed to inquire into 
the conduS of the diluent executive officers^ 
and to puniffi them for their offences^ The 
king himfelf was - not exempted from fuch in- 
quiry punilhment* more than perfbns of 
inferior rank. On fuch great occafions, the 
pxofcpition, inftead oi being committed, as in 
ordinary crimes* to the management of anrin- 
dividual* waauAiaUy conducted by the alTembly^ 
W'ho adcjd. bothin the capacity of accufers and 

judges. 
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judges. . .T*iu8 was, doubtiefi, a praSice ill 
calculated £ot fecuring a fkir trial to the de- 
linquent; but it was no more than what 
' happened in criminal trials before the prdinaiy 
courts of'juitice, where the king Was both 
judge and profecutor. 

Upon the eftablilhment of the two houfes 
of pariiament, it became a natural and ob- 
vious improvement, that, as the power of try^ 
ing thofe offences was reftrided to the houfe 
of peers, the privilege of conduding the accu- 
l^tion fbould belong to die commons; that 
branch of the legiflative affembly, which had 
no ihare in the judicial department, though it 
was no leis concerned than the other to pre- 
vent the ajMb of edminiffration. In this 
manner the two cbaradcrs of a judge and a 
prolecutDr, whkh* id. the . ordinary courts, had 
been placed in different hands by the culfom 
of appointing deputies to officiate in the name 
of the crown, came likewife to be feparated in 
the trial of diofe extraordinary crimes, where, 
fiom the danger of arbitrary meafures, an 
amendmenl of the anqent method of proceed- 
ing was m<^ efpedally requidte. 

>, M. Befide the ibr^ing privileges, *wbich, 

from 
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from the influence of peculiar drcumflances, 
were acquired by the different branches of 
parliament, either houfe was led to aflume the 
power of afeertaining thcpcrfbns of whom it 
was compofed ; a jurifdi^ion and authority 
over them, and the cognizance of the feveral 
rights and immunities belonging to their own 
order. Hence it came to be eftabliflied, that 
the houfe o( commons (hould determine quef^ 
tions concerning the eledtion of its own mem<* 
bers : and that every bill affedting the rights 
of the parage ihould take its origin in the 
houfe of peers. The fnivileges arifing from 
this principle, which have beeii ' acquired by 
the houfe of commons, were afterwards greatly 
multiplied, and varionfly fiibdivided, in am** 
fequence of the attention given by that houfe 
to the forms of its procedure, and to the niles 
and maxims neceflary for fecuring its inde« 
pendence. 


S£CTI0I4 
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SECTION III. 

Cmerning the Manner of eleSltng the national 
B-eprefentatives, and the Forms of Procedure 
in Parliament. 

The cflRblifliment of a houfc of commons# 
coofifting entirely of reprefentatives, required 
a fet of regulation^ for the elcftioh of its mem- 
ber. From the different fituation of tbe 
counties and boroughs# the deputies of thofe 
two claffes of men came to be chofen in b 
T cry different manner. 

Z. Upon the firft incorporation of a borough, 
the nomination of particular perfons, for diftri- 
buting juffice, for managing the funds, and for 
executing the other bufineff of the community# 
would feem naturally to belong to all its mem- 
bers, who have a common concern in thofe 
branches of adminiftration. Ih thofe towns, 
accordingly, where commerce had introduced 
a ffegree of wealth and independence among 
the bulk of the inhabitants, fucb a popular 
^tn of goverirtnent appears to have been • 
glwicrally adopted. But in maiiy of the 

boroughs. 



fkom; bdward i. to henry vir. 041 

boroughs, wlfllfe trade was more in its infancy, 
the,|»cople of inferior rank were ftill too poor, 
and in too fervile a condition, to claim the pri- 
vilege of clcdling their own adminiilrators ; 
and by their negle£ting to intermeddle in 
public bufmefs, the care of every thing relating 
to the community was devolved upon particu- 
lar citizens, diftinguillicd by their opulence. 
When the boroughs were afterwards permitted 
to have a voice in parliamqpt, the differences 
in their condition occaftoned the fame, or even 
a greater diverfity in. the mode of choofing 
their reprefentatives ; and, in a long courfe of 
time, many other varieties were added, front 
the operation of accidental circumftances. In 
Ibme towns, therefore, the reprefentatives were 
chofen by a confiderable part, in others, by ^ 
very fmall proportion, of the inhabitants ; in 
rbany, by a few individuals, and thefc, in par- 
ticular cafes, directed, perhaps, or influenced, 
by a Angle perfon. . 

Two forts of inequality were thus produced 
in the reprefentation of the mercantile and 
manufadiuring intereft : the one from the 
very di&rent magnitude of the boroughs, who 
lent, for the moil part, an equal number of 
fcp]xfe6tatifes;..the other, from the very 

VOL. II. E diflerent 
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difFefent number of voters, by whom, in 
each borough, t^oie reprefentatives were 
ehoien. But this inequality, whatever bad 
confequences may have flowed from it in 
a later period, Was originally an objed of 
little attention, and excited no jealouiy or 
complaint. The primitive burgeflTes were fent 
into parliament for the purpofe chiefly of 
making a bargain with the crown, concerning 
the taxes to be impoled upon tHInr own con- 
ftituents ; and the reprefentatives of each 
borough had merely the power of confenting 
to the fum paid by that community which 
they reprelented, without interfering in what 
was paid by any other. It was of no confe- 
quence, therefore, to any one borough, that 
another, of inferior iize or opulence, fliould 
have as many reprefentatives in the national 
aflembly ; iince thole reprefentatives, as far as 
taxes were concerned, could only proted their 
own corporation, but were inoipable of iiyuring 
or hurting their neighbburs. So far were the 
boroughs from entertaining a jealouiy of one 
another upon this account, that fome of them 
found it more digible to acquielce in whatever 
aids the king thought proper -Co demand, than 
to be at the expence c^iiipporting their depu- 
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tics In parliament; and were willing to tc- 
nounce the privilege^ in ^er to be free of the 
burden attending it. Man/ inftances of this 
occur in the Englifh hiftor/, from the reign of 
Edward the firft. Mr. Browne Willis has 
produced a large lift of boroughs, which had 
early fent repreftntatives, into parliament, but 
which loft that privilege by difufe ; and thete 
is no doubt that feveral towns, which had 
been incorj^lrated, and which obtained the 
denomination of boroughs, exerted themfelves 
from the beginning, and fticceftfully/ in avoid* 
ing any parliamentary repreftntation. 

Neither was it originally of much importance 
to any parliamentary borough, in what man- 
ner its deputies were chofen ; for thefe, being 
inftruded by the corporation, with refped to 
the precife amount of the fupply to be grant- 
ed, were only the meifengers, who declared 
the will of their conftituents; and as they 
were not intndlcd with diferetionary powers, 
their behaviour occoftoned no appreheniion oi 
anxiety. The honour of being the reprelen- 
tative of a borough was, in tbofe timeft, Uttld 
coveted ; and the privilege of voting in his 
ckdien was yet lefti The rank which the 

n s burgeilkt 
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burgcffes held in parliament was too low to 
become the object ofihnuch intereft or foliclta- 
tion ; and thofe who voted for a burgefs, were 
fo far from gaining any Aing by it, that they 
had fcarcely an opportunity of obliging their 
friends. 

2. The knights of the Ihlres were at firft 
eleded, in each county, by a meeting compofed 
of the fmall barons, or vaflals of the crown. 
Of this, from the nature of the tMng, it fccms 
hardly poffible to doubt. The fmall barons 
had been originally members of parliament, 
but were cxcufed from perfonal attendance, 
upon condition of their fending reprefenta- 
tives. Who could have a right to chufe thofe 
reprefentatives, but the perfons whom they 
reprefented ; the perfons by whom they were 
fent ; and who bore the charges of their at- 
tendance ? 

But although the vaflals of the crown only 
had, in the beginning, a right to interfere in 
the appointment of the knights of (hires ; the 
rear-vaffak, or fuch as held their lands of a 
fubjed-fuperior, were "afterwards admitted to 
#a lhare in the eledion. This, although an im- 
portant change in the conftitution of par- 
liament, 
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llament, has pafled, like many others, without 
any notice of cotemporaiy hiftorians. Of the 
circumllances from which it proceeded, a 
probable conjedure ^ems to be the utmoft 
that can be attained. 

The fmall barons, or valTals, who, ezclufive 
of the nobility ,\eld their lands of the crown, 
and thofe who held them of a fubjed-fuperior, 
were feparate orders of men, who originally, 
by their fitration, were removed to a great 
diftance from each other. As members of 
the community, they appeared to be diftin- 
guiihed moft remarkably in two refpeds. 
The vafTals of the crown fat in parliament : 
thofe of a fubjed-fuperior were members of 
his baron-court. The former were liable for 
aids, and for the other feudal incidents, to the 
king : the latter were bound, for fimilar duties, 
to their inferior liege lord. 

But thefe diilindions, ariiing from the 
feudal policy, continued no longer than while 
that fyllem remained in. its vigour. After the 
reign of Edward the firft, the fmall barons, 
having ceafed to attend in parliament, other- 
wife than by reprefentatives, were at lengtl) 
underftood, unleB when particularly called by 

B 3 the 
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the king, to have no more a feat in that 
a^TI mbly than the v^ffals of a fubjed-fuperior. 

W^th refpeft to the feudal incidents, great 
ritifations, in the coudfe of time, were allb 
produced. The demefnes of the crown, to- 
gether with the extraordinarjj^aids, and other 
incidents, drawn from the crown-valTals, were 
the only original funds for fupporting the ex- 
pence of government. But when the charges 
of the public, in confcquence of the gradual 
advancement of fbciety, had from time to 
time been cncreafcd, thefe funds became at 
length infufficient ; new fupplies were de- 
manded by the king ; and after ftrctching as 
far as poflible the ancient duties of th6 crown- 
vaflals, it was found neceflary to levy an af- 
felTment upon all the proprietors of land, with- 
out confidcring whether they held^nmediately 
of the king, or of a itibjeA. The greater part 
of the public burdens came thus to be impofed 
upon the nation at laige ; and the cafual 
emoluments, which the erdwn derived from 
its immediate vafials, betame, in proportion, 
of little importance. ' 

In this fituatidn, -there wias no longer any 
cilHntial dificrence between the fmall pro- 

pnetors 
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prietors of land, who held immediately of 
the crown, and thofe who held of a fubjeA. 
Neither of them had any right, in their own 
perfons, to fit in the ipufe of commons. Both 
of them, according to the later notions of pro- 
perty, had the fame full power over the re- 
fpedive eftates which they poiTefTed ; and the 
eftates 'of both were equally fubje<fl to the 
taxes impofed upon the counties. Both of 
them, therefore, were equally beholden to the 
knights of the (hires, by whpfe oo^fent thofe 
taxes were impofed, and who had it .in their ' 
power to fecure either the one or the other 
from oppreilion. As thofe two tlalTcs of men 
thus reaped an equal benefit from the fervice of 
the knights of (hires, it became reafonable that 
they (hould contribute jointly to the expence 
with whichithat fervice was attended ; and if 
they joine4 in maintaining the county repre- 
fentatives, it was no lefs equitable, that they 
(hould have a voice in their eledion. If they 
fubmitted to the burden, they could not de- 
cently be excluded (iom the privilege. 

By this relaxation of the feudal fyftem, the 
foUQdatwia of the houfe of comino|i« was en-- 

m larged; 
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larged ; and its cftabliftiment was rendered 
more extenfivcly nfeful. The knights of the 
/hires became properly the reprefentatives, not 
of one clafs, but of the whole gentry of every 
tank and defeription. All the independent 
property in the kingdom was, according to this 
conftitution, reprefented in parliament: the 
lords appeared in behalf of their own poffcflions; 
the inferior landed intereft fell under the care 
of the county members; and the burgefles 
were entrufted with the protedlion of that 
wealth which was employed in trade. 

Such, in all probability, were the circum- 
ftances, from which the rear-vaffals obtained a 
/hare in the d^edion of county- members ; but 
at what time this change was produced is very 
uncertain. Mr. Hume has concli^ed, that it 
t5ook place in confequence of ^ ad of par- 
liament in the reign of Henry the fourth. 
But when we examine that ftatute, it does not 
appear to have introduced anyfiich regulation: 
on the contrary, it fuppofes that proprietor of 
land, not holding diredly of the crown, had 
been formerly entitled to vote for the county- 
members ; and makes a general prcjihlion for 

fccuring 
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iecuring the freedom of their eledion, as well 
as for preventing undue returns by the Ihe* 
riff*. 

A late refpedable hiftorian, notwithllanding 
all the light which has been thrown upon 
the fubjed in the prefent age, declares it ftill 
to be his opinion, not only that the knights of 
counties were coeval with the cxiftence of the 
Englilh parliament; but that, from the be* 
ginning, they were chufen, as at prefent, in a 
joint meeting of the rear-vaflals, and thofc 
who held immediately of the crown f . The 
former part of this opinion has been already ex- 
amined. With regard to the latter, it is totally 
inconfiflent with the original plan of the feudal 
government. But what puts the matter be* 
yond all poffibility of doubt, is, that imScot- 
iand, whoi^ conflitution, from a iimilarity of 
circumftances, as well as from imitation, b 
extremely analogous to that of England, but 
who, from the flow progrefs of arts, has re- 
tained a number of her primitive regulations ; 
in Scotland, the original pradicc has been in- 

• 7 Henry IV. c. 15. Sec a farther provision to the 
same pnf^e, 1 1 Henry IV. c. i. 

t See Lord Lyttelton’s History of Henry II. 

variably 
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variably continued ; and, from the firft in'* 
^oduiSlion of county-reprefentativcs to the 
prefent day, no perfon who dues not hold his 
lands immediately of the crown, whatever be 
the extent of his property, has ever been per- 
mitted to vote in a county eledion 

When a number of crown-vaflals had been 
cxcufed from perfonal attendance in parliament, 
on account of the fmallnefs of their fortunes, it 
might have been expeded that feme rule would 
Jbe eilabliihed, concerning the prectfe extent 
of property which gave a title to this con- 
ceilion; and that an exad line of partition 

would 'thus be formed between the fmall 

• 

barons, or gentry t and the great barons, or 
nobility. It appears, however, that no fuch 
regulation, was ever made. The Ijfcprty of ab-w 
fenpe enjoyed by particular mem^a of par- 
liameOt, feems to have depended, at iirft, upon 
the mere will of the Ibvereign, who never 
thought of reftrainjog himielf with regard to 
the terms upon which he granted this indul- 
gence. To procure this liberty was the aim 

* Holding of the prince orWries* h ii^ Scotllld viewed 
in ^e same light vrith hdding of tbs king. . 

of 
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of by far the greater part of the crown>vaflals; as 
to prevent the unreafonable extension of it was 
the great object of the king ; and the exemp> 
tion was, by cuftom, eftablifhed in favour of 
individuals, before any precautions had been 
fuggefted for afcertaining its boundaries 
The want of a general rule to define the 
limits, in point of property, between the fmaU 
and i\it great barons, appears to have produced 
an irregularity in this part of the conftitution. 
Thofe crown- vaffals whofe attendance in par^ . 
liament ha(| been difpenfed with, continued 
ever after to be excluded from that alTembly, 
and their pofterity remained in the fame fitua- 
tion, however great the fortune which thejr 
might happen to acquire. On the other hand, 
Ihofc opulgtt barons who continued, in 'their 
own right* fit in parliament, after the time 

* It seems at oqe time to have been intended by Ed- 
ward 1. that personal attendance in parliament should be 
I'c^uired from every landed proprietor, whose yearly rent 
was above aoL This was the rule prescribed to the sherifi 
of counties, in^umiBcmlngthe croyoryaflMsto an aflemUy^ 
held in the eleventh vi that hug’s reign. This was also 
exten^of poperty in Scotland, which distinguished 
the great mons, or those who were mttretaaed to come 
to the parliament or general eounefl.*’ FarL 1457, c. 75. 

of 
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of Edward the £rfl;^ retained for the future 
their feat in the houfe of peersj notwithiland- 
ing ail the vicifBtudes of their fortune,^ and 
■whatever might be the degree of poverty to 
which they were afterwards reduced. Pro- 
perty, tbe natural fource of influence and au- 
thority, was, in tbis manner, detached from 
political power ; while indigence, the parent 
of fervility and dependence, was often invefled 
with privileges which he was not qualified to 
exercife. The former inconvenience might, 
in particular cafes,' be removed by the intcr- 
pofition of the fovercign ; who could, at plca- 
fure, create any commoner a member of the 
boufe of peers ; but the latter admitted of no 
remedy ; lince a peer, who had fquandered his 
eftate, oould not, unlefs he Admitted e 
crime, be deprived of his rank ^md lince by 
that' rank he was excluded frdtn the ufual 
means of repairing his fortune . 

As there wasoo regulation concerning the 


There pcajfs, in fhe Riga .<9^ Edward IV. an of 
parliament, ideckring,, in,the;,eas<^ pf George Nevil, duke 
of Bedford, that his title of honour, as a duke, was void 
and extinguished, in respect of his povertf, hy which he 
was incapable of supporting his dignity. 

greatejl 
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greauji extent of property, ftom vrhich a baron 
might be cxcufcd from attending in parliament, 
fo there was originally none, with rtfpeA to 
the le(^, which entitled him to vote' for a 
county-member. All the crown- valTals what- 
ever, whofe pcrfonal attendance was dilpraied 
with, had of courfe a title to choofc repre- 
fentatives, and were bound by their joint con- 
tribution to defray the expence of maintaining 
them *. But when landed property had under- 
gone fo much divilion, that the poflefflons of 
many individuals were become extremely in- 
fignificant; more cfpecially after the rear- 
valTals had been joined with thofe who held 
immediately of the crown, in voting for the 
county-members ; the poorer fort of pro- 
pcietors end^vcnired to excufe themfelvea 
from contriniting to the fupport of national 
reprefcntativdl ; and, upon being relieved from 
that burden, had no longer a pretence for inter- 
fering in their ele<flion. 

* With respect to the contribution laid upon the counties 
for maintaining the members, lee Made* Brma- 4 mrgi. b 
was at first levied by the king’s writ ; and afterwards by 
act of parliament, from the time ef Rkhard H. See 
It Rich. II. c. 12. 
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Bjr an* zSt o( parliament, in tbe reign o( 
Henry the ^xth, it is provided, that tILe knights 
of flares flail be choien by perfons refiding 
yrithin the fame oounty^ and poflelfed of lands 
or tenements, of whidi the yearly rent, free 
from all charges, amounts to for^ flillings*. 
By another flatute* in the fame reign, it is 
declared, that the voter flail have this eftate 
. within the county where the eledion is made f . 
Mr. Hume is of opinion, that forty flillings, 
at that time, making allowance for the alte* 
ration in the weight of the coin, and in the 
price of commodtdes, was equivalent to near 
twenty pounds of our prefent money. 

According as parliament had occafion to 
determine a greater variety ofuqueftions, had 
attained more experience in difcuflng the 
tmfinefs whidi. came before it, the forms of 
parliamentary procedure becan^ an ohjed of 
greater attention, and received, as we may 
«afly imagine, a viuiety of improvements. The 
a^ioiatmentof a prefident, in order to prevent 
coafuhonjn4ieUverii^ opinions, to declare the 

* I Hen^ Vi« e. f to Henry VI. & 2 i 

refult 
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refult of^ debate, and even, in ibtne meafure, 
to direct the method of handling any queilion, 
was a ftep fo necedTaiy in a numerous meeting, 
that we meet with it as far . bach as there are any 
records of the £ngU(h national council. The 
lord high He ward, as 1 formerly took notice, was 
anciently the perlbn who, in abfence of the 
king, preiided in that aiTembly; and when 
that officer no longer exifted, the chancellor, 
who then rofe to the chief confideration in the 
king’s houfehold, was commonly entrufted 
with this department. After the divifion of 
parliament into two houies, this officer con** 
tipued in moft cales to prefide in the houfe of 
peers; but in that of the commons, whole 
deliberaUonsuwere totally feparate, another 
prefident became neceifary. 

From the primitive htuation of the com* 
mons, who, -in ail cafes, were inftrud^cd how 
to a(5t, they had no opportunity of debating 
upon any fubjed ; but they required a perfon 
to intimate their determinations to the king ; 
and ffir this purpofe they, at fird, eleded a 
J^ealer. The farther the bufmefs of that houle 
was extended, the more they ventured to form 
rclblutions without the advice of their coo* 

ilituentsj 
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already digefted in the form of a ftatutc, was 
firft introduced*. 

For fome time after the introduction of the 
commons into parliament, no notice was 
taken of them in the character of leglflators. 
The burgelTes who compofcd the firft houfe 
of commons, were not regarded as the advifers 
of the crown ; and if on any occafion they 
were capable of extorting a redrcfs of griev- 
ances, it was merely by creating an apprehen- 
fi6n that they might refute the fupply which 
was demanded from them. In the beginning 
of the reign of Edward the third, the com- 
mons are mentioned in the character of peti- 
tioners ; and the ftatutes are faid, in the pre- 
amble, to have been ordained “ at the requeft 
** of the commonalty of the realm, by their 
“ petition mad.; before the king and his coun- 

cil in the parliament, by the alTent of the 
“ prelates, earls, barons, and other great men 
“ afifembled at the faid parliament.” The 
union of the knights of (hires, in the fame 
houfe with the burgelTes, contributed quickly 
tOj-beftow a deliberative voice upon the aggre- 
gate body of the commons ; and in the reign 

* See Blackstone^s Commentaries. 

of 
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of Richard the fecond, -we find them inter- 
fering in public regulations of the higheft im- 
portance*. In digefting the ftatutes, however, 
the old llile was continued, until the reign of 
Edward the fourth ; when laws are laid to be 
eftablifhed by the advice and confcnt of the lords, 
at the requejl of the commons, and by the au- 
thority of the fame parliament^. 

From the primitive method of conducting 
bills for a new law, in the form of a petition 
to the king, was derived the cuftom that they 
fhould take their origin from parliament, and 
that the king fliould give no opinion concern- 
ing them, till they had been approved of in 
that alTembly. As the king had no inclination to 
limit his own diferetionary powers, it was 
never fuppofed that a bill for that purpofe 
would be fuggefted by the crown. All that 
could be expcCled from the fovercign, in a 
matter of this nature, was, that he would be 
gracioufly pleafed to comply with the defircs 
of his people, communicated to him by the 
national council ; and when a bill had come 
to be agitated in parliament, it was no^ yet 

• • See Gurdon’s History of Parliament, 
t See the preamble to those statutes. 

S 2 
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confidered as the requeft of the nation, and 
could not, therefore, be regularly prefented to 
the king, for the royal aflent, before the two 
houfes had given their authority for that mea- 
fure. 

Such was the original foundation of a 
maxim, which is now regarded as one of the 
main pillars of the Britifli conftitution ; that 
the king’s negative upon bills ihall not be In- 
terpofed, until they have undergone the final 
difeuffion of the two houfes of parliament ; 
and, as a confequence of this, that he fhall 
not take notice of any bill depending in par- 
liameht, until it fhall be communicated to him 
in the ufual and parliamentary manner. The 
effed of this maxim, in fupporting the demo- 
cratlcal part of the government, is now unlver- 
fally admitted ; but that it was didlated by a 
regard to the interell of the people, or from 
the view of encreafing their weight in' the 
exertions of the Icgillature, there is no reafon 
to believe. It is probable, on the contrary, 
that the form of procedure above mentioned 
was thought advantageous, or at lead relpe^t- 
fiil, to the fovereign ; as it prevented his being 
troubled with folicitations to limit his power, 

until 
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until there was an immediate neccffity lor it. 
But in reality, t])is method of conduding the 
deliberations of the Icgiflaturc, w'as not the 
fruit of any pre-conceived fyftem of policy, 
nor the rcfult of any claim of right, either 
upon the part of the king, or of parliament; 
it arofc merely from the nature of the bufincls 
under conlideration, which was moft conveni- 
ent!) brought to an ilTue in that manner ; and, 
as this gave rife to a pradicc, which was ob- 
ferved with fomc degree of uniformity, fo, in 
the revolution of ages, the ancient ufage, whofc 
utility became daily more obfcrvablc, was in- 
vefted with complete legal authority. 

It merits attention, however, that what has 
been obferved, concerning the method of or- 
dinary legiflation, is not applicable to the im- 
pofition of taxes. As the effed of a (latute 
W'as to afeertain and determine the behaviour 
of the king, and confequcntly implied a pri- 
vilege gained by the people ; that of taxation 
was to belfow fomc emolument upon the 
crown, and to lay a correfpondent burden upon 
the nation. An oppolite courfc, therefore, 
was followed in thofe two branches tif govern- 
ment. The people were underflood to be the 

s 3 prime 
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prime movers in the former; the king, in 
the latter. The propofal for a new law pro- 
ceeded upon a petition from parliament to the 
crown. The propofal for a new tax proceeded , 
upon a requ’eft or felicitation of the crown to 
parliament. Each of thefe parties having fome- 
thing to beftow which th® other wanted, they 
both became coy and referved in their turn, 
and, by their addrefs and perfeverance, were 
enabled to extort reciprocal advantages. When 
the king was in want of money, he offered 
his confent to beneficial regulations, upon con- 
dition that certain taxes were impofed. When 
parliament were about to grant fupplics to the 
crown, they took advantage of its neceffitics, 
and, as a preliminary article, llipulated the re- 
drefs of grievances. 

Upon this principle, that taxes are granted 
by parliament, at the defire of the king, is 
founded a rule, at prefent, “ that the houfe 
of commons fliall receive no petition for 
any fum of money relating to the public 
fervicc, but what is recommended from 
“ the crown.” And when a money bill is 
offered to that houfe, it is ncceffary, that the 
chancellor of the exchequer, or fome other 

officer 
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officer of the crown, Ihould declare, “ that 
“ his majefty having been informed of the 
contents of the faid bill, recommends the 
** fame to the confideration of the houfc*,*’ 
After this preliminary ftep, a bill for the im- 
polition of taxes is conduced in the lame 
courle, and pafles through limilar ftages, with 
every other matter which comes under the de- 
termination of the legiflaturc. 

* See Hatsell’s Proceedings in the House of Comnioni. 
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CHAP. VIL 

Alteratfom in the StMe of the ordinary Courts 
of JufUce. 

T he reign of Edward the firft is no lefs 
diftinguiflied by inftitutions of great 
importance relating to the diftribution of juf- 
ticc, than by thofe which have been mention- 
ed with regard to the legiflative authority; 
and in both thele particulars we may trace 
back to this period, the introdu6lion of that 
regular lyftem which we at prefent enjoy. The 
' chief of thole inllitutions refpefting the exer- 
cife of the judicial power, and Ibme of the 
moft remarkable confequences with which 
they were attended, we Ihall proceed to ex- 
amine. 


SECTION I. 

miahlijkment of the Courts of Common Law, 
at Wejimin/ler. 

The aula regis, which, after the Norman 
conqueft, had rifen by degrees out of the high 

court 
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court of parliament, was produdive of great 
advantages, by facilitating the diftribution of 
juft ice. A full meeting of parliament could 
not be obtained, unlcfs^upon lingular occa- 
fions ; but this tribunal, confifting of a fmall 
number of judges, and thefc commonly at- 
tending the king s perfon, could eafily be held 
upon any emergency, and was ready to take 
cognizance of every complaint. 

Although the inftitution of the aula regis, 
however, was, at the time of its introdudion, 
accommodated to the infant ftate of improve- 
ments in the country, yet, in a fubfequent pe- 
riod, when thofe improvements were advanced 
to greater maturity, and when the authority 
of government was better cft.i’olilhcd, its in- 
tcrpofitions became not only defective, but, li- 
able to many inconvenicncics. For /bmc time 
after the Norman conqueft, the inveftigation 
of law-fuits, although rcquiiing a degree ^f at- 
tention unknown to the preceding ages, was 
not fo tedious as to prevent their being com- 
. monly decided in the neighbourhood of the 
place in which they had been commenced. 
But when the advancement of law and go- 
vernment had farther multiplied the legal dif- 

putes 
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putes among the members of fociety, as well 
as the forms of judicial procedure, fuch a quick 
difpatch of the bufinefs was no longer prac- 
ticable ; and, as the^ court had no fixed refi- 
dence, but followed the king, wherever the 
political ftate of the kingdom required his pre- 
fence, it was frequently necefifary that caufcs 
/ 

ihould be decided in a part of the country very 
remote from that in which thev had arifen. 
The circumftances of this ambulatory court 
became thus inconfiftent with the Icifurc and 
deliberation requifite for Judges in forming 
their decifions; and ftill more incompatible 
with the intereft of parties, who, in many cafes, 
were obliged to attend the court from place to 
place, and fometimes, before they could obtain 
a ^ nal fcntence, to travel over a great part of 
the kingdom. This attendance was rendered 
^ more expen five and burdenfome, from the gra- 
dual advancement of law, as a fcience ; which 
tended to promote the employment of lawyers, 
as well as other retainers of judicial contro- 
verfy; and which, by contributing to en- 
courage, the fulleft and moft ample difeufiion 
of every plea, laid parties frequently lender the 

iSecefli-' 
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neceffity of calling a number of witncfles in 
fupport of their fcveral averments. 

It was to be expeded, therefore, that, ac- 
cording to the general improvements of the 
country, the attention of government would 
be direded to the removal of thefe inconve* 
niencies; by rendering the aida irgis a llation- 
ary court, or at Icaft by appointing, that it 
fhould hold regular meetings at particular 
place«. 

While the natural progrefs of improvement 
in the kingdom appeared to require this altera- 
tion in the ilate of the principal tribunal, the 
increafe of judicial bufinefs had likewife a ten- 
dency to diftinguifti dilferent branches of ju- 
rifdidion, and to place them in the hands of 
different judges. The profecutions carried on 
againft atrocious offenders, to fatisfy public juf- 
ticc, and to prevent the future commiffion of 
crimes, came to be viewed in a different light 
from private controverfics concerning proper- 
ty, and the various rights and obligations which 
occur among individuals. Law-fuits of the 
former fort, or criminal ail ions, arc ufually 
much lefs numerous than thofc of the latter, 
which* have received the appellation of civil 

a6ltons. 
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actions. The trial of a crime is apt to be ter- 
minated in a more expeditious manner, than a 
civil procels. Thofe heinous offences, which 
are fuppofed to require a profecutiori at the 
inftance of the public, excite, for the moft 
part, a general indignation in the minds of 
men, who are therefore difpofed to call for a 
Ipeedy vengeance upon the criminal. In many 
of thofe offences, befidcs, it is neceffary, that, 
before a profecution is commenced, the perfon 
fufpe<fted of the crime fliould be arrefted and 
imprifoned, in order that, if guilty, he may 
be prevented from efcaping a trial ; and the 
hardfhlps to which he is thus unavoidably fub- 
jeded, together with the difficulty of fecuring 
his perfon, afford additional rcafons, from ex- 
pediency, as well as from juftice, for bringing 
the adion againfl him to a fpeedy conclufion. 
To all thefc peculiar cijcumftances, we may 
add, that the laws of a country, refpeding the 
punilhment of crimes, are ufua|ly plain and 
limple ; fo that, in pyofecutions of this nature, 
the. judge can feldora have any farther diffi- 
culty, than what arifes from the inveftigation 
of the fad. 


Law- 
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Law-fuits about private property are in a 
different fituation. A cool fpedator feels him- 
fclf but little interefted in fuch difputes ; and 
it feems rcafonablc that the parties Ihould be 
left, in a great mcaifure, to their own dlfcre- 
tion, in bringing the bufinefs to an iffue. As 
in fuch differences there is no rcalbn to fufpeft 
that either party will endeavour to efcape from 
juftice, no imprlfonmcnt of cither is ncceffary. 
The law's, too, relating to the civil rights of 
mankind, are apt to become fo numerous and 
intricate, as may occafion great hefitation and 
embarraffment in applying them to particular 
cafes. Thefe peculiarities, by multiplying the 
pleadings of parties, as well as the delays of 
court, and by introducing peculiar forms of 
j)rocedure, have contributed to dillinguilh a 
civil from a criminal adion. 

To thefe two fpecies of law-fuits may bd 
fubjoined a third, arifing from difputes l«- 
tween the king and the people, in matters of 
revenue. Such law-fuits arc calculated to in- 
tereft the public, at Icaft the crown, like a 
criminal trial ; at the fame time that they are 
ftridlly.of a mere pecuniary nature. Though 

the 
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the public revenue of a ftate is really the pro- 
perty of the community, yet, in a monarchi- 
cal government, the fovereign, who has the 
immediate difpofal of that revenue, and who 
reaps more benefit from it than any other indi- 
vidual, is likely to conlider it as his own patri- 
mony, and to become particularly attentive to 
the fupport and encouragement of thofe judges 
by whom it is made ededual. 

Thus, in every kingdom which is advancing 
in improvement, the fame divilion of labour 
which takes place in the arts becomes alfo con- 
venient in the condudl of law-fuits ; and, upon 
i^he fame principle which gives rife to feparatc 
trades and profeffions, the province of diftri- 
buting juftice will be divided, and appropriated 
to a number of diftind judicatories. 

Thefe two objedls, the fixing the refidence 
of the aula regts to a particular place, and the 
divifion of the powers with which it was in- 
vefted, had not been entirely overlooked by 
the Engliih, before the time of Edward the 
firft. From what has been- already obfervccl, 
It is evident, that an ambulatory court is lels 
'<|uailified for difeufiing a civil than a criminal 

addon. 
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a^ion. From the multitude of civil, in com-* 
parifon of criminal caufes, fuch an unfefecled 
tribunal is attended with more inconvenience to 
the judge ; from the greater length of time 
required in their difeufhon, it is more burden- 
fome to the parties. 

We accordingly find, that, by a claufc in 
the great charter of king John, an ihiprovc- 
ment was made with refpedl to the exercife of 
civil jurifdidion ; a court of common pleas was 
detached from the ancient aula regis, and was 
appointed, for the future, to have a permanent 
rcfidence*. The making this an article in 
that great tranfadlion between the king and 
his nobles, is a proof that a regulation of this 
nature was thought of the utmoft importance; 
and that the want of it, in former times, had 
been a ground of general complaint. The new 
court of common pleas, which was thus ercdl- 
cd, and held by feparate judges, appears to have 
been deemed inferior in rank to the criminal 
court, held by the grand jufticiary, and in which 
the king continued fbmetimes to fit in perfon. 

* ** Communia placita non sequaUtur curiam regis, sed 
** teneantui in aliquo loco certo." 


For 
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For this reafon, the latter court was permitted, 
in certain cafes, to review the decifions of the 
former*. 

Even at an earlier period, the aula regh, 
when afting as a court of revenue, had been 
lb far diftinguiflied as t# have a fcparatc pre~ 
Jident ; that officer who had the charge of the 
public treafury f. 

At laft, in the reign of Edward the firft, 
thcfe changes were completed ; the court of 
the grand jufticiary was entirely abolilhed; 
and three permanent courts were eftabliffied 
at Weftminfter; a court of king’s bench, to 
have the cognizance of crimes ; a court of 
common pleas, to determine civil caufes ; and 
a court of exchequer, to decide in matters of 
revenue. As the jurifdidion committed to 
thefe three tribunals was totally different, they 
had, each of them, a leparate place of meet* 
ing, a different prefident, and were compofed 
of different judges. 

There is ground to ffippofe, that the jcaloufy 
entertained by the king, of that great officer 

See Blackstone’s Commentaries, Book lit. 
f Baron Gilbert’s History of the High Court of Chan- 
cery. Dialogus de SchaCcarioi 

who 
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ivho pitfided In the aula regis^ co-operated 
'with the natural courte of things in aboliih- 
ing this court, and in producing the inftitu- 
tions which came in its place. The office of 
the grand jufficiary was originally an appen- 
dage of that of tlie lord high fteward j who, 
in all the feudal kingdoms, was the chief 
officer of the king’s houiehold, and the perlbn 
next in power and dignity to the fovcreign. 
As an employment of fuch high importance was 
naturally claimed by one of the greateft of the 
nobility, fo his remaining in the polTeffion of 
it could not. fail to augment his opulence and 
authority. It was the fame officer in France, 
who, at an early period, found himfelf in a 
condition to dethrone the Merovingian race of 
kings, and to eftabliffi the crown in his own 
family.' We need not wonder, therefore, that 
Edward, a prince of equal policy and aftivity, 
and who had been tuccelsful in eE:tending the 
regal authority, Ihould be delirous, at the fame 
time that he improved the judicial eitablilh* 
ments, of putting an end to the exiftence of a 
miniftcr, of whole deiigns he might be appre- 
henfiyc, and whom he found it difficult to 
retain in ful^e^tion. The.chicf juftice, who 
VOL. n. T preiided 
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prcfidod in the new criminal court, was cony 
fidcred merely in the light of a judge, with- 
out any (hare of public adminiftration. 

In this, as well as in other branches of go- 
vernment, the biftory of modern Europe ex- 
hibits a remarkable uniformity ; accompanied, 
however, with certain varieties, thfe effeft of 
accidental eircumftanccs. The cour de roy In 
France, which, like the Englilh aula regiSf 
had grown out of the national council, and 
which was likewife an ambulatory court, 
was at length productive of fimilaf incon- 
veniencies to thole felt in England ; and it 
was thought proper to remove them by giving 
a permanent refidence to this tribunal. By an 
ordinance, in the reign of Philip the Fair, a 
branch of the eour de roy was lixed^ at Paris, 
and another at Thouloufc * ; to both of which 
the name of parliaments was given. Other 
courts of the fame nature were afterwards 
added in didn^ent diftriCIs, or had arifen 
in provinces which anne to be reduced 
under the French monarchy ; fo that the 
whole kingdom, ii^eadcfbemg placed, like 
England, under one fet of great tt^nals, re- 
♦ liLthe year 1302; 
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maining in the capital, was divided into a 
number of feparate territories, in each of which 
there was a particular court, invclded with a 
fupreroe and independent juriididion. The 
multiplication of law>fuits in any of thole 
courts occafioned a fubdivifion of its membeis 
into different chamherst among which tbo 
different Ibrts of judicial buhnels were diP 
tributed. 

The atdic couudl in Germany, as 1 formerly 
obferved, was, in like manner, an ambulatory 
court, which had arifen ffom the diet of the 
empire; but, from the flower improvements 
of that country, or perhaps fiiom the decline 
of the isnperial dignity, the attempts of the 
German legators, to corseflthis inconvenient 
mode of (Mributing' jnftice, occurred at a 
much later period. In the yeas and 
the reign of die emperor Maximilian, wan 
formed the im^uU chamber^ a new and fhi>- 
tionary court, with dmilar powers tn thole of 
theoalic council. But, as this latter tribunai 
was not abdiihed, the German empire has 
come to be provided widi two 4tftin& ju&<- 
catuies^ theoi^ amhulatcny, ffieodter widsa 

T 2 fixed 
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fixed refidehce, which have, in the -greater 
part of caufes, a concurrent jurifdidion. 

. In Scotland, the aula regis, both in its ori- 
ginal conftitution, and in its powers, was per- 
fedly fimilar to the court of the fame name 
in' England; and, fifom fimilar motives of 
conveniency, it was . afterwards broken into 
the different courts, of the feflion, the ex- 
chequer, and the jufticlary ; correfponding to 
the diflindiion of civil, fifeal, and criminal 
caufes; and thefe tribunals came, at length, 
to have a regular eftablifhment in the capital. 

In confidering the policy of the judicial 
infldtutions, in modem Europe, thofe of Eng- 
land and France, tbe two moft powerful na- 
tions, appear to merit particular notice. 

In France, the eftablifhment of a number 
of parliaments, or fupreme tribunals, in dif- 
ferent difirids throu^out the kingdom, has 
the manifefi: advantage of dimimfiiing the 
expence of litigation, by bringing, the diftribu- 
tion of jufidee near the refidence of the different 
inhabitants : an advantage ' which is farther 
improved, by the appointment of fubordinatc 
^rts, held by the lieutenant civil andcriwiW, 
within the diftrid of evciy fuperior judicatory. 

The 
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The independence of thefe great tribunals 
lias, on the other hand, a tendency to produce 
incondllent and jarring decifions. The dif- 
tridls belonging to the different parliaments 
may, fo far as the interpretation of law, and 
the opinion of the judges, are concerned, be 
confidered as in the ftatc of feparate kingdoms; 
having, in the ordinary operation of govern- 
ment, no means for fecuring uniformity of 
condud. This, no doubt, is one great caufe 
of the diverfity of laws and cuftoms, which^ " 
notwithftanding the general influence of ci- 
vilized manners, is to be found at prefent in 
different parts of the French monarchy. 

To remove this inconvenience, an extra- 
ordinary meafure is, in fome cafes; adopted. 
The king, who is the fountain of jiiftice, no- 
minates, at pleafure, any number of perfbns, 
to receive an appeal from the decifion of any 
particular parliament : and in this way, the 
members of one parliament are fometimes 
appointed to review the fentence of another. 
•But this is a partial remedy, which cannot 
be effe^al to prevent all difcordancc in the 
judgment of thofe dif^rent courts. In a few 
iuibnees of grofs abfurdity, or flagrant in- 

T 8 juilicCf 
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juftice, the interpofition of the foverclgn maj 
be procured ; ,but it is impoffible that he Ihoulc 
give attention to the ordina^ courfe of deci- 
lions, through the whole extent of his domi- 
nions, and reltrain the numberlcls varieties 
and inconfiftencks which are introduced into 
the common law of the country. 

The Judicial eftablUhments of England arc 
totally free from this inconveniency. As the 
principal courts have a Jurifdiftion over the 
whole kingdom, the principles of law, in every 
department, being determined, by the fame 
let of judges, arc reduced to 4n uniform 
llandatd. As thelc courts have, befides, a 
•fixed rcfideijoc in the neighbourhood of each 
.other, it was cdXy for them to conimunicate 
their opinions; and hence, in order to fccure 
■ the propriety of their .decifions, it became 
cullomary, in matters of great dififoulty, de- 
pending before aay one court, to refer the 
decffion to a meeting compoied of the Judges 
of all the three courts. With the Ikme view, 
it was provided by aftatute in the reign of 
JEdward the third, that the decifions of the 
court of exchequer may bereviewod by acourt 
eonfifoing of the Judges of the lung’s bench 

and 
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snd common pleas, with the affiftance of cer- 
tain officers of the crown; and by another- 
ftatute, in the reign of Elizabeth, that cer- 
tain proceedings of the Icing's bench may be 
reviewed in a joint meeting of the jufticcs of 
the coiomon pleas and the barons of the ex- 
chequer. 

The fyftcm of Englilh jurifprudence has 
hecome what might be expected from this 
general plan of the Engliih tribunals. There 
^cems to be no country in the world where the 
lawyers and judges are fb (Irongly impreifed 
with a notion of the advantages -derived from 
uniformity and liability in the rules of law. 
That a certain rule ffiould be eflabliffied, and 
invariably maintained, is juftly cftccmcd of 
more confcqucncc, than that the rule itlelf 
ihould be the moil perfeil imaginable. Almoil 
any regulation whatever is preferable to 
flufhiation and uncertainty. To fuch an 
extreme, it (hould ieem, has this principle 
been carried in England, as to have produced 
a maxim, that when any point has once been 
decided in a judicial controveriy, or has even 
been- ietded by Ac c^inion of any lawyer of 
good authority, it ihall be regarded as not 

T 4 liaUe, 
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liable, on any future occafion, to be altered or 
difputed. 

But the Engliih tribuiials, according to the 
plan above, meritioned, were calculated to 
render litigation cipenfive and troublefomc, 
by giving to the capital a monopoly in the 
diftribution of jufticc. The inferior judi- 
catories, thofe of the baron in his own de- 
mefne, and of the IherifF in each county, had, 
upon the advancement of the aula regisy been 
fo far reduced as to retain only the cognizance 
of petty crimes, and the determination of 
civil adions below the value of forty fliillings. 
Thefe, therefore) could be of little fervice in 
fettling dilputes, and retraining injutice, 
throughoyt the kingdom ; and, as no inter- 
mediate courts were provided, the mot part 
pf law-fuits, both in civil and criminal mat- 
ters, and whether of fmall or pf great import- 
ance, cpuld only, be decided by the courts of 
Wcftminter-hall. Jn a epyntry fo e:jtenfive 
as England, a grpat proportion of the iir- 
habitants were thus remoyed to a great dif- 
tanec from the feat of ^tice, and laid under 
many dif^yantages in wakir^g their rights 
ppetol, 
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To fupply this deficiency in the ordinary 
leftabliihment, the king appointed certain 
(extraordinary judges^ os auxiliaries to thofe of 
the capital, for the purpofe of circulating the 
adminillration of julfice through every corner 
pf the kingdom. 

Although the diftant refidence of individuals 
from the feat of juftice is, in all cafes, incon- 
venient, it is more fo in criminal than in civil 
adions. It feldom happens that a crime can 
be proved in any other manner than by pareJe 
evidence ; for a criminal docs not ufually ad 
with fo little caution as to afibrd a written 
.document of his guilt ; neither is it competent 
to demand his oath concerning the truth of 
the fads with which he is charged. But qf 
all the methods of proof, that which requires 
the attendance of witneiTes, more efpecially 
when they muft be conveyed from diftant 
parts of a country, is necefiarily the moll 
expenilve and burdenlome. . In the view of 
public utility, it is likewife expedient, that 
every criminal trial Ikould be conduded, and 
that the punilhmoit of the offender ihould be 
inflided, as much as poffible, in the neigh- 
bourhood of the place where the arime has 

been 
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been committed. The chief obje<ft in the 
puniflimcnt of crimes is to preferve the peace 
»nd good order of Ibcicty, by deterring others 
from following the example of the criminal ; 
and this is moft clfcdually obtained, when the 
fame perfons who have beheld the violation of 
the law, are alfo fpelftators of the terror, mor- 
tification, and miferyi iwith which that vio- 
lation is attended. 

From thefe confiderations, when the king's 
bench came to have its ufual refidence at 
Weftminftcr, the fovereign was induced to 
grant fpccial commifSons, for trying particular 
crimes, in fuch pacts of the country as were 
found mpf^ convenient ; aivl this pradlice was 
gradually modelled into a regular appointment 
of certain commiiTioners, empowered, at dated 
feafobs, to perform circuits over the kingdoni, 
and to hpld courts in particular towi^s, for the 
^rial of all forts of crimes. Thefe judges of 
tbe circuit, howeverj -never obtained an or- 
jdinary jurifdidlion $ but continued, on every 
jixxrafton, ' tp derive; their authority from two 
fpecud oOmmi^n? ; ^at of and terminer, 

by which tiiey were apppii|ted to hpar and dp- 
-temiine all treafons, felonies, and nftfdemea- 

nors, 
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iiors, within {certain didriAs ; and that of gml 
delivery, by which they were diredlcd to try 
every prifoncr confined in the gaols of the 
feveral towns falling under their iiUpedion. 
Thus, by the addition of an ambulatory court, 
in fuppiement of another which has a fixed 
refidence, precautions are taken to prevent the 
various and oppofite inconvenicncies incidbnt 
to the diftributlon of criminal juftice ; and, as 
far as human inllitutions are capable of attain* 
ing pcrfc£lion, the moft complete efiabliih- 
ment feems to be made for the trial and punifii* 
ment of crimes. 

The appointment of the circuit judges, in 
order to facilitate criminal trials, naturally 
fiaggefied the idea, that the fame commiffion- 
ers might aflSft the courts at Weftminftcr in 
another department, and be made fublervieht 
to the more expeditious decifion of civil caufes. 
With this view the ^commifiSon of «id 
that of frm was granted to thefc judges. 
By the foroaer they were impowered to take 
the verdidl of % jury in the trial of landed 
difputes. The latter was intend^ to-ihorten’ 
^ procedure in ordfoaiy , civil adions, di« 
reding the judges in the circuits to inveiligate 

all 
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aU fuch matters of fa6t as were then under 
difpute before any court of Weftminftcr* 
hall* 

What is commonly an article of thegreateft 
magnitude, even in a civil proceft, the proof 
of the different averments made by the parties, 
came thus tu be difeuffed within the county, 
and frequently in the very neighbourhood of 
the place where the difpute had arifen ; while 
the mere matter of law was left to the con- 
fideration of the great court at a diftance ; a 
court, from its permanent fituation, as well 
' as from its authority and dignity, the beft qua- 
lified for deciding jKjinte of fuch difficulty and 
importance. 

. To thefe regulations, of fuch manifefl 
utility, there was added a further provifion, 
for maintaining the general tranquillity. When 
quarrels arofe among individuals, when out- 
rage and violence were committed, and thefe 
were likely to bp follo^d by riots and iiifur- 
redtbns,, it was in vain td expedl, that, by 
application to the ordinary courts of juftice, a 
timely iotprpedition coidd be procured for fup- 

. * See Blaidicstone'sCoouDeat^eSf 'Hawkins’s Pleas 9f the 
Croirii.' 

preffing 
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preiling fuch diforders. It was expedient/ 
tiierefore, that men of rank and charader, 
living in the different parts of the country, 
and who might, of confequence, be at hand 
npon any emergency, fhould be inveftod with 
fufficient authority to feize diforderly perfbns, 
to put them under confinement, and, in ge« 
neral, to prevent violations of the public 
peace. 

We find accordingly, that, by the ancient 
law of England, conferuaUn of the peac^t with 
powers of that nature, were, in the different 
counties,, eledfed by the freeholders ; and the 
iame powers. were alfo annexed to many of the 
higher ofHcesof government. It appears that 
thofe magiftrates had originally no cognizance 
of crimes, but merely an authority to fecure 
offenders, in order to their trial before the or« 
dinary tribunals. Wc may eafily conceive, 
however, that fpeh an employment would 
lead to a fpecies of jurifdidion. When a 
perfbn has been guilty pf a breach of the peace, 
his condud, although defprmg animadverfion, 
may often be unworthy Jof the trouble and ex- 
pence which would attend a trial before. the 
crdiniiiy courts; and if, in fuch a calc, the 

magiftrate. 
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toagiilrate^ 'who has taken the o^&nder into 
cuilodj, and who muft, ini ibme meafure, 
have already examined the eafc; ihould pro- 
ceed of himfelf to ihflift a moderate punifli- 
ment, the cs^ediency of fuch a meafare would 
afford its juffification, or at feaff would induce 
the public to< connive atff) imall an extenfion 
of authority. 

In the reign of Edward the third, the 
jippointment' of thofe magiilrates, as might be 
expected from the rifing ftate of the prero- 
gative, was transferred to the crows ; at the 
feme time that they were invefred with a power 
of trying all offences excepting thofe which 
inferred a cs^ital pomihment*. From this 
period they acquired the appellation ju/Hcei 
rf the peace. By fubfeqnest . regulatimw they 
came to be entraff ed with -various branches of 
civil jurifdi<3iba ; by which they were enabled, 
in many queffimis of importance, tb ihperfede 
the interpofitimt of the fupelioF tiibunahi^ 

Ahboogh, is Scotland, the principal courts 
of law^'were ' efrabhlhed in the e^tal, 

• fif it and by‘^4 Edtra^dSB. the jiStkes of peace are 
empowepsd. to deteRniBe‘4Uonie>. aod tire ap a e sc s } but to 
jurisdiftieD xestri^^ W fdeolesas 

are witbm the benefit of the dergv. See Hawkins. 

the 
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the fame plan as in England, the inhabitants 
were not fubjeded to the fame inconvenience 
by their diftance from the place where juftice 
was adminiftered. To fay nothing of the nar* 
rownels of the conntry, compared with Eng* 
land, the Scuttiih nobles maintained their 
authority much longer than the Englilh ; and 
the courts of the baron, and of the fhtnff, 
were therefore enabled to prefcrve a great 
part of their original jurifdidlion. As thefe 
tribunals had the power of determining both 
civil and criminal adions, in their ieveral di(* 
trials, there was no neccffity for bringing fuch 
matters, in the firft inflance, before the fu- 
perior courts in the capital ; and upon thb 
account, although the judges of the court of 
judiciary were empowered to make circuita 
over the country, as in England, there waS' 
no occadon for bedowing upon them any civil 
jurifdi^ion, correfponding to what arifes from 
the Englidi commidion of njfiprius. 

The appointment of judices of the peace, 
to fupply what is defedive in the jurifdidion 
the or^nary courts d>r fnppiefling riot and 
dilbrder, was introduce iijto Scotland at a 
later perk)d, but in a dmilar manner, and upon^ 
the dune footing, as in England, 
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SECTION IL 

Of the Ptity Jury^and the Grand Jury. 

From the progrcflive alterations, which 
have been nlcntioned, in the Englifh courts of 
julli^, it is natural to conclude, that the 
judges were continually advancing in expe- 
rience and knowledge, and that the forms of 
judicial procedure were daily attaining higher 
degrees of perfedion. Of' all the inftitutions 
relative to the management of judicial bufinefs, 
which may be confidered as the cffedl of that 
improvement, thofe of the petty jury, and the 
grand jury, are moft deservedly the boall of 
En^lifii'jurifprudence ; and as, in the period 
which -we are now examining, both of them 
appear to have arrived at their complete ef- 
tablifhment, a review of- the circumftanccs 
from which they proceeded, and of the fteps 
by which they were introduced, may not be 
improper, 

1 , I had formerly ocoaiion to oblcrvc, that, 
under the govc^ment of the Anglo-Saxon 
princes, the chief magiftrates of the feveral 

counties 
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counties and hundreds, found it unncceiTary, 
in the determination of law-fuits, to call a full 
meeting of the courts over which they pre- 
fided ; and, for the greater difpatch of the 
bufinefs, as well as for the eafe and con- 
venience of the people, were accuftomed to Ib- 
ledl a certain number of the freemen, or allo- 
dial proprietors, in each particular caulif, to 
aflift in giving a decilion. Hence the firft 
idea of the petty jury was probably fuggefted. 

In a fubfequent period, a fimilar pradice 
was adopted in tlic courts of a barony. When 
the vaflals of a fuperior had acquired hereditaf/ 
fiefs, they were no longer under the ncceflity 
of fubmitting to his arbitrary will ; and in 
regulating their condud, as well as in dif- 
tributing jufticc among them, he found it 
expedient to ad with their advice and con- 
currence. To have affembled the whole of 
his valTals, iot the determination of every law- 
fuit, would have been too great a hardship 
upon them ; but a moderate number were 
^convened, in order to latisfy the parties, and 
to give weight and authoriiy to the fentence. 

The caUmg, occafionally, a number of the 
vaflals, in eacl^caie, to afllilthe fliperior, was 

▼ox.^ ii. u a more 
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a more natural expedient, than the appoint- 
Aicnt of certain permanent affeiTors. It was 
attended with no trouble or expence; for 
6Very vaflal was bound not only to fight for the 
fijperior, but alfo to perform fuch other fervices 
as might be rcquifite, in order to fupport his 
i authority and dignity. According to the fim* 
pie notions of that age, thefe perfbns were 
iufHciently qualified to determine the points 
referred to their deciflon ; more efpecially as 
they .might receive advice ai:^ dlreftion from 
the magiflrate. In fome refpeds they were 
held even preferable to every other fort of 
judges; being men of the fame rank* and 
ckMidition with the parties; and, Yrom their 
fltuation, having frequently accefs to know 
the flate of the controverfy, as well as the cir- 
cumftances of the fa<Sls in qiieftion. 

The introduction of juries in the courts of 
a barony, arofe from the eftabKlhmfeht of here* 
ditary fiefs ; for, fb long as valTals held their 
Hfid precarioufly, or even were not fccure of 
tranfmitting it to their pofterity, they had too , 
much dependence uf^ri their fuperior, to dif- 
jintc his aUthdrity, cither in fettlhrg their dlf- 
ffetchces or punilhing their ofiences. Wc may 
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eafily fuppofe, therefore, that, under the 
Anglo-Saxon government, this mode of pro- 
cedure was not very common ; becaufe the 
cuftom of fecuring landed eftates to the heirs 
of a vaifal was then far from being general. It 
is from the reign of William the Conqueror, 
that we may date the remarkable extenfion of^ 
jury-trials ; proceeding partly from the imi- 
tation of Norman or French cuftoms ; but (till 
more from the completion of the feudal fyftcm^ 
and the confequent multiplication of here- 
ditary fiefs. 

It merits attention, that this inftitution had 
been hitherto limited to the hundred and 
county courts, and to thofe of a feudal barony, 
but never had taken place in the judiciary pro- 
ceedings of the national council. The cauies 
which came under the cognizance of the 
Wittenagemote were not fo numerous, as to 
create much tmuble to its members, or to fug- 
geft the meafure of devolving that branch of 
bufineis upon any fort of committee, or par- 
tial meeting, in-place of the full afi*embly. ' 

Upon the eftablilhment of the ^glo-Nor- 
man parjUnofient, its ordinary judicial bufineif 

V 2 wai^ 
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was, in a fliort time, committed to the auJa 
regis; a court which at firft confiftcd of feveral 
members, but was afterwards held by a finglc 
magiftrate, the deputy judge of the fovereign# 
This tribunal was properly the ordinary baron- 
court of the king; and, being in the fame cir- 
cumftanccs with the baron-courts of the no- 
i)ility, it was under the fame neceffity of try- 
ing caufes by the intervention of a jury. As 
the vaffals of the crowm were ufually more in- 
dependent of the king, than the rear-vaffals 
were of their immediate fuperior; it is not 
likely, that, while juftice was adminiftered 
by the pares curia, to the latter, the former 
would fubmit to the dccifions of a fingle ma- 
giftratc, named at plcafure by the fovercign. 
We find, accordingly, that, by a geiieral law 
in the reign of Henry the fecond, either 
party in a law- fuit was allowed to decline the 
cuftdmary mode of trial by fingle combat, and 
to demand that his caufe (hould be determined 
by an c^ze or Jury of twelve peribns. From 
this time forward* there can be no doubt that 
jury- trials were admitted in all the courts 'of 
ordinary jurifdidlion. They are eatprcfsly rc- 

cognifed 
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cognifed and eftabliflied by the great charters 
of king John, and of Henry the third*. 

When the office of the grand jufticiary was 
aboliflied, in the reign of Edward the firft,* 
and when the powers of the au/a regis were 
diftributed to the king’s bench, the common 
pleas, and the exchequer, it was natural for 
thefe courts to follow the fame forms of pro- 
cedure w'hich had been obferved by that high 
tribunal to which they were fubilituted. The 
former practice of determining law-fuits by a 
jury, was doubtlcfs viewed, at the fame time, 
in the light of a privilege, which the nation 
would not have been willing to rcfign. The 
number of judges, in each of the courts of 
Wcftrainfter-hall, was much inferior to that 
of the ordinary affize; and, as they were not 
men of the fame rank with the parties, it was 
not likely that the lame degree of confidence 
would be repoied in them. To have tranf* 
ferred the powers of an inflitution fo popular 
as that of juries, to a fet of courts conffituted 
in this manner, would, notwithflanding the 
late advances of prerogative, have been a 

* Migna pi^rta reg. Johan, c. 21. M. C. rcg. Hen. 
Pl- c, 32. 

V 3 dangerous 
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dangerous meafure. What is called the petty 
jury was therefore introduced into thefe tri- 
bunals, as well as into their auxiliary courts 
employed to diftribute juftice in the circuits ; 
and was thus rendered effentially neceffary in 
determining caufcs of every fort, whether civil, 
criminal, or fifcal. 

In the high court of parliament, however, 
this method of trial was never admitted; 
being neither found rcquilitc for the conveni- 
ence of the members, nor conducive to the 
intcreft of parties. It was not requifite for 
the convenience of the members ; becaufe 
the trials which came before parliament were 
few, and fpcedily brought to an iflue. It was 
not conducive to the intcreft of parties ; be- 
caufe they were better fecured from partiality 
and oppreftion, by a judgment of the whole 
houfc, confifting of all the crown vaffals, than 
they could expe^ to be from a decifion given 
by a limited number of thole valTals, arbitrarily 
appointed by the prelident. 

It has been queftioned, whether an inftitu- 
tion, fimilar .to that of the petty jury in Eng- 
land, had place in any c£ the nations of an- 
tiquity. Among the Greeks and Romans, as 

far 
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far back as we can trace the hlftory of their 
judicial eilablifhments, it docs not appear that 
the inhabitants of certain diftridls w'ere ever 
invefted with jurifdidion, or that a part of 
their number were in each trial feleded by 
the ordinary magiftrate to aiTift him in giving 
a decifion. The ordinary courts of Greece 
and Rome were compofed of a chief magif* 
trate, and of certain alTeiTors ; but thele laft 
were permanent officers, appointed, as it 
ffiould feem, from year to year, or for the fame 
period .with the magiflrate himfelf. 

The Roman judex pedaneSs, indeed, was 
nominated for each trial; but he was origi- 
nally no mhre than a commiffioner for taking 
a proof of the fads in quedion ; and, although 
he w'as afterwards empowered, in many cafes, 
to determine the law, as well as the fad, the 
intention of his appointment w'as not to give 
weight and authority to the decifion, but 
merely to relieve the magiftratc and his affieffors 
from a part of their labour. 

Among the Gothic nations of modern Eu- 
rope, the cuRom of deciding law-fuits by a 
jury feems to have prevailed univcrfally; firft 
ia the allodial courts of the countjf, or of thf 
u 4 hundred^ 
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hundred, and afterwards in the baron-courts of 
every feudal fuperior. The fame cuftom, 
however, does not appear, in any European 
Icingdom except England, to have been ex- 
tended to thofe great courts, which, upon the 
advancement of civilized manners, arofe out 
of the national council, and were invefted with 
the principal branches of ordinary jurifdiftion. 

The cour de roy, in France, w'as not, like 
the court of the grand judiciary in England, 
reduced under the direClion of a fingle magif- 
trate; but confided of an indefinite number of 
the fame perfons who fat in the national af- 
fembly. The parliament of Paris, formed out 
of the cour de roy, was likewife compofed of 
as many of the nobles as chofe to attend; 
with the addition of a body of lawyers, who, 
it was underdood, were to dire(d the forms 
of procedure, and to take upon them the 
drudgery of the bufinefs*. The parliament 

* Soon after the establishment of the parliament of 
Paris, the king dispensed with the attendance of the digni- 
fied clergy. The ordinary lay barons afterwards absented 
themselves, without any express dispensation; and there 
remained only the princes of the blood, and peers, who re- 
tained the privilege of attctidlng that court on solemn oc- 
casions. 


of 
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of Thouloufe, ^^hich was authorifed at the fame 
time, and the other parliaments which were 
afterw’ards formed in particular diilrids, con- 
duced themfclves upon the fame principle! 
with the parliament of Paris; and, as all of 
them were compofed of a numerous council 
of judges, the intervention of a Jury, to prevent 
erroneous Judgments, or even to fecurc the 
parties from oppreffion, was the left necef- 
fary. 

This obfervation is applicable to the prin- 
cipal courts of the German empire. The 
aulic council was compolcd of an indeHnite 
number of the fame perfons who had a right 
to fit in the diet. The imperial chamber was 
a numerous council of Judges. In both of 
thefe tribunals, therefore, the aififfance of a 
Jury was probably thought unnecefTary. 

In Scotland, the court of the grand Judici- 
ary came to be edabliihed upon the fame plan 
as in England ; and admitted, in like manner, 
the form of Jury- trials. But upon the di- 
vifion of the powers of that court into dif. 
ferent branches, the civil tribunal, then intro- 
duced, was a committee of parliament; that 
I!, a committee of thofe crown-vaiTals of 

whom 
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whom juries had been compofed. By one or 
two variations of that model, was formed the 
prefent court of feffion, which was made to 
ooniift of fifteen ordinary judges, the ufual 
number of jurymen in Scotland; with a view, 
it Ihould feem, to fuperlcde the ufe of jury- 
trials: and as this mode of judicial ptocedure 
was laid afide in the principal civil tribunal, 
the example appears to have been quickly fol- 
lowed in the inferior civil courts of the king- 
dom, In the court of judiciary, however, 
which confided of a fraaller number of judges, 
and confequently in the inferior criminal 
courts, the ancient pradice of jury-trials w'as 
continued. 

Befide the circumdance now mentioned, 
felating to the conditution of the principal 
courts of judice in feveral European king- 
doms, the influence of the ancient Roman 
law, as delivered in the compilations of the 
emperor Judinian, was another more general 
caufe, which contributed to the difufe of juries 
through the greater part of Europe. Upon 
the revival of letters in Eurcqie, that improved 
fydem, of jurifprudence was recothmendei 
and propagated by the clergy; was taught, 

under 
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under their dire<5tioq, in almoil all the uni- 
verfities; and its decifions and forms of pro- 
cedure were confidcrcd by the civil magiftrate 
as models for imitation. The Gothic infti- 
tution of juries, which had been unknown to 
the Romans, was therefore brought more and 
more into diferedit; and, that the whole cog- 
nizance of a law-fuit Ihould be committed to 
Judges, who, by being fet apart for that pur- 
pofe, and by devoting themfclvcs to this em- 
ployment, might become peculiarly qualified 
for the exercife of it, was regarded as an im- 
provement in the date of judicial policy. 

In England, where, from circumftances 
that will be mentioned hereafter, the Roman 
fj'dem was Icfs incorporated with the common 
law than in other countries, the cudom of 
jury-trials has, accordingly, been mod rcligi- 
oufly maintained. But even in England, this 
cudom has been totally excluded from eccled- 
adical tribunals, from thofe of the two uni- 
verfities, and from all other courts in which, 
from particular caufes, the maxims and prin<i 
ciples of the oivil law have been adopted. 

Scodatid was, in fome degree, under the in- 
duence of <^>pofite iydems; and ieems, upon 

that 
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that account, to have h^d a middle courfc. 
Like the nations upon the continent, the was 
Jed Into a clofe imitation of the Roman de- 
cilions and forms' of procedure; while, by her 
vicinity to Rngland,- Ihe was induced to bor- 
Xovf many regulations and cuftoms from that 
more cultivated and powerful country. Thus 
the Scottifh tribunals imitated the Endilh, by 
Tetaining a jury* trial in criminal prptecutions; 
but followed the pradiep^ of the Romans, by 
negleding that inftitutipn in the greater part 
of civil adlions. In the former, it was na- 
tural to entertain a greater fufpicion of the 
court than in the latter; becaufe in a criminal 
trial, the king, who nominates the judges, and 
to whom they muft look for preferment, is al- 
ways a party; whereas in a civil adion, or con- 
troverfy between private individuals, the crown 
has no intereft; and there is commonly no 
circumftance to influence, the ma ^ rate upon 
either fide, or lay him under a temptation to 
grofs partiality. 

; It is not likely that the inRitution of juries 
^would, in any country, be very acceptable to 
the fpvereign; fince it: limited the power 
thofe judges whom he appoiit(5ed> aniof whom 

he 
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be had, in Tome meafure, the diredlon. Wo 
may eafily imagine, therefore, that, according 
as, among any people, the prerogative was ex- 
alted or depreifed, its influence would be ex- 
erted, more or lefs effedually, in difeouraging 
this mode of trial; and hence we may diicover 
an additional reafon for the continuance of 
juries in England. As the Englilh were fuc- 
cefsful in reducing the power of the monarch 
within moderate bounds, and acquired pro- 
portionably liigher notions of liberty ; they be- 
came, of courle, the more attached to that 
method of diftributing juftice, by which the 
difpofal of their lives and fortunes was com- 
mitted to their fellow citizens, rather than to 
officers in the nomination of the crown.; 
They became not only the more paffionately 
fond of this privilege, which had been handed 
down to them from their anceflrors, but at the 
lame time^e more capable of maintaining it. 
There is no realbn, indeed, to believe that this 
circumflance alone would have been iufficient 
to ret^n, in England, the practice of jury- 
trials; for other European Hates have had!^ 
^fo the good fortune to reflrain the preroga- 
tive, and to eflabltlh ai popular government. 

Ettt 
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But this dfcumfbnce undoubtedly co*ope< 
fated, with the other caufes formerly mention- 
ed, in rendering the people of England more 
tenacious of that ancient appendage of the 
£;udal policy, and more jealous of every at- 
tempt, from whatever pretences, either to 
limit the power of juries, or to exclude them 
from the decihon of particular caufes. 

2. . In order to feoire the regular dillribution 
of juitice, it is not enough that courts are pro- 
perly conftituted, and that judges are atten- 
tive to the determination of law-iiiits. The 
magi^te mull; alfo be informed of thofe 
cafes which require his interpohtion; and 
meaiures mutl be taken for bringing them 
vuider his examination. A dillindion, how- 
cvci;, in this refpcd, may be obferved between 
that branch judicial builnels which relates 
to civil, and that which relates to criminal 
In a controverfy between^l^vate in- 
dividuals, each party is likely to prove fudici- 
aiidy attentive to his own intereft ; and may 
tha^ohs be left to vindicate his own lights as 
fliadl think But wbena crime is com- 
milted, which requires a jmnilhment for the 

fidte of « public ezaa^le, Uierc is (Unger that 

the 
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the intereft of the communitjr will be negled* 
ed; that no information of the fad will be 
given to the judge; and that no peiibn will 
take upon him the trouble, the odium, and the 
expence, of bringing an accufation. It is here 
that fbme regulation is neceiTary, to f^ent 
the difordcrs that might be apprehended, 6rom 
permitting criminals to pafs with impunity. 

Among the Romans, not only the perlbn 
mjured, but any one of the people, was al« 
lowed to profecute a public offence. As the 
crime was underilood to affed the whole com- 
munity, any one of its members, bang in 
fbme degree a fufferer, was entitled, upon that 
account, to come forward and claim redrefs. 

It requires but little fagacity to difcover, 
that this mode of proiecution was liable to 
great abufes. It was likely, on the one hand, 
to produce negligence in profecuting crimes; 
and, on th|| other, to encourage unjuR and 
groundlels profecutions. Few people, were 
found Ib publiC'ipirited, as to undertake 
dila^eeable talk of conviding crimmals, 
the view q ( promoting die intereil of Ibdety,? 
while many wiere tempted to become, publie 
aocufers,. from fccret motives of rcfciatmeii^ 
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er malice, or even for the purpolc of obtaining 
a pecuniary compofition from the perfon whom 
they had found an opportunity to profecute. 
To- prevent this latter enormity, fcvere penalties 
were inflidled upon fuch as brought an unjuft 
accufation of a public offence. ‘ In particular, 
it vvas enaded, that he who failed in proving 
his accufation, fhould fuffer the fame punilh- 
ment to which, if he had been fuccefsful, the 
defendant would have been fubjeited ; a regu- 
lation which, if ftridly enforced, muft have 
put an end to every capital profecution : for 
who^is there that will hazard his own life, upon 
the uncertainty of prevailing in any criminal 
trial ? 

In the modern feudal nations, the judge 
himfelf was originally the. public profecutor. 
Every feudal lord, whether a fbvereign prince 
or a fubjed, was excited to punilh offences 
within hisdemefne; not only from the defirc 

of repreffing diforders, but alfo from that of 
plrocuri|ig fines and amerciaments. As repre- 
fenting the community, of which he was the 
leader and executive officer, he firft brought 
an accufation againft thole whom he ■fiilpe^ted 
of crimes : as the chief magiftrate# he after- 
wards 
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wards examined the proof, and gave judgment 
in the caufe. 

The mifchief attending this pradlice muft 
have foon become notorious. It can hardijr be 
fuppofed that the fame perfon would acquit 
himfelf with propriety in the twofold charac- 
ter of an accufcr and a judge. Even in the 
courfe of a fpeculative debate, men ufually ac- 
quire a prejudice in favour of thofc tenets which 
they are endeavouring to fupport; and find it 
extremely difficult to preferve a degree of can- 
dour in judging of fuch as are advanced upon 
the oppofite fide. What lhall we fay then*of a 
perfon who is engaged in preparing a public 
accufation ; who fets out with a ftrung fufpicion, 
that the defendant is guilly ; who converfes 
with informers, likely to employ every artifice 
to llrcngthen that opinion ; and who, to pals 
over his pecuniary intcreft, involved in the 
iflue of the caufe, has exerted himfelfin collcdl- 
ing and arranging all the fads and arguments 
in confirmation of his hypothefis ? How is it 
poffible to avoid that blind zeal and prepof- 
ftffion, that cagernels to convid the defendant, 
acquired in the capacity of a prolocutor ; and 
to behave with that impartiality, coolncfs, and 
VOL. iii X moderation. 
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hiodcratlon, which are eflentially requilltc in th« 
diftribution of juftice ? 

To prevent this dreadful enormity, and at 
the fathc tiiHc to fecure a proper attention to 
the fJubllc intcrefti the profctutlon of crimes 
was, in all the feudal countries, reduced into 
a leparate employment by the appointment of 
a procurator or fadtor to adl in the name of the 
fovereign. Hence the attorney-general in 
England, and the king’s advocate in Scotland, 
were appointed to manage the judicial bufinefs 
of the cfowrt, before the principal tribunals 
and a fimilar inftitution, from the fame views 
of cJtpediency, was even extended to inferioi 
courts. 

But, previous to the profecution of offences, 
there muft be information of their exiftence : 
and frequently, too, the immediate interpo- 
fition of the magiftrate is neceffary, to appre- 
hend and imprifon the offender. In a nide 
nation, however, efpecially if it is of confidcr- 
able extent, many crimes are likely to be hie 
from the public eye, and to elcape the exami- 
nation of any court. It appears, accordingl.' ■ 
that, in modern Europe, this branch of 
had early become an objedt of general attention- 
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To make inquiry concerning the commiflioii 
of public offences, and to tranfmit an account 
of them to the criminal courts was one great 
purpofe of the appointment of coroners ; a fet 
of officers who had place not only in England 
and Scotland, but in the greater part, if not id 
all, of the feudal kingdoms upon the continents 
The odice of the coroners, in England, is 
of fo great antiquity, that the commence- 
ment of it is entirely loft in obfcurity. It 
feems to have been an iminemorial cuftom 
of th/ Anglo-Saxons, that fcveral pcrfons of 
diftin(ftion (hould be named by the freeholders 
in each county, witk power to fccure and im- 
prifon criminals of all forts^ to the end that 
they might be brought to a trial. From this 
employment, thefe officers, as in after times 
the juftices of the peace, found the meaiis of 
affuming a criminal jurifdidion, which^ frons 
fmall beginnings, became gradually more and 
more extenftve. Another branch of buiitieft,' 
devolved upon the corontt, and which may bd 
regarded as an appendage or Confequence of 
the former, was that of afcertaining and dcter^ 
mining the value of the 4hoo% ,fMa]ierc»inentff^ 

X$ and 
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and forfeitures, or of any other emoluments, 
which accrued to the ibvereign, either from 
the condemnation of public offenders, or from 
the right of the crown to all the goods, of 
which no other proprietor could be found. 

When the coroner had ocafion to [inquire 
into the truth of any faft, either with a view 
to determine thofe matters which fell under 
his own jurifdidlion, or in order to tranfmit an 
account of it to fbme other criminal court, he 
proceeded, in the fame manner that was cuf- 
tomary in the courts of the hundred, and of 
the county, by the ailiftance of an tnqueji or 
jury ; and the number of jurymen, who, in 
thofe cafes, were called from the neighbour- 
ing townlhips, was not lefs than was employed 
in other judicial inveiligations. 

After the Norman conqueft, when the aula 
regis drew to itfelf the cognizance of the greater 
part of crimes, it became the duty of the coro- 
ner to certify to that court his inquifltion con 
cerning thofe offences which fell under its 
jurifdiftioh ; and upon this information, the 
moft authentic that could well he procured, a 
trial before the grand jufticiaiy was commenced. 

Upon 
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Upon the eflablilliment of the king’s bench, 
and of the commiHions of oyer and terminer and 
gaol delivery, the like certification, and for the 
fame purpofe, was made by the coroner to thofe 
tribunals. 

But in proportion to the advancement of the 
prerogative, the authority of the coroner, an 
officer eledled by the county, was diminiffied ; 
his jurifdidion was daily fubjet^ed to greater 
limitations ; and his reports became gradually 
more narrow and defedive: whether it be that, 
by having a fellow-feeling with the inhabitants, 
he endeavoured to fereen them from juftice, 
or that, from the rufi: and relaxation to which 
every old inftitution is liable, his operations be- 
came tardy and inaccurate ; certain it is, that 
he came to overlook the greater part of the 
offences which require the intcrpofition of the 
magiftratc, and his inquifition was at length 
confined to a few of thofe enormous crimes, 
which excite univerfal indignation and refent- 
ment. 

To fupply the deficiency of the coroner’s in- 
queft, the ffierifF, who had come, in a great 
meafure, under the appointment of the crown, 
^as direded, upon the meeting of judges in 

X 3 the 
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the circuits, or of the other criminal courts, tq 
pall a jury, in order to procure information con- 
cerning the crimes committed in particular 
4iftrids. Hence the origin of what is called 
the grand jury, by whofe inquifition the judges 
were authorifed to proceed in the trial of public 
pffenders. 

It is probable, that when the grand jury 
were firft called, they made an inquiry at large 
concerning every fa<fl which ought to become 
the fubjed of a criminal trial, and of their own 
proper motion delated the perfons whom they 
found to deferve an accufation ; but, by de- 
grees, when the agent for the crown had been 
jed to fuipc<Jl any particular perfon, he was 
accuftomed to lay before them the immediate 
queftion, how far that fufpicion was well 
founded ? Hence the two methods of finding 
the faft ; by prefentment, and by indidlment. 

It feems evident, from what has been ob- 
^rved, that the original purpofe of the inqui- 
iition by the coroner, and of a prejentment by 
the grand jury, w^ to prevent oflTenders from 
being overlooked, and from efbaping a trial. 
V^en the cuflom of preferring indiSlments to 
|he grand jury was introduced, the intention 
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of that meafure was, probably, to avoid the 
fronblc and expence of a fruitlefs profequtipn. 
But whatever was originally intended by this 
practice, the neceflity of procuring the previous 
approbation of 4 jury, by one or other of the 
forms ^bove mentioned, was p^ejudive of the 
higheft advantage to the people, that of fp- 
curing them from groundlefs or frivolous accu- 
fitions. If a perfon is known to have committed 
a crime, or lies under a ftrong fufpicion of guilt, 
the voice of the whole neighbourhood will 
probably call aloud for juftice, and demand an 
immediate trial of the offender. But if, on 
the contrary, an innocent man is attacked, if 
he is threatened with a prolccution, from ap- 
parently malicious motives, or for the purpofe 
of ferviqg a political job, it is moft likely that 
his fellow citizens will view' this proceeding 
with indignation ; that they will confider his 
misfortune as, in fome meafure, their own ; 
and that, from a principle of humanity and 
juftice, as well as from a regard to their own. 
intereft, they will be excited to ftand forth as 
the prote<ftors of innocence. 

This is a new inftance, perhaps more con- 
IpicuQus than aiy' that we have had occafion 

X 4 to 
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to obfcrvc in the hiftory of the Englifli go- 
vernment, of a regulation whole confequcnces 
were not forefeen at the time when it was in- 
troduced. The great benefit arifing to fociety 
from the interpofition of the grand jury is not 
only totally different, but even diametrically 
oppofite to that which was originally intended 
by it. The original purpofe of that inftitution 
was to aflift the crown in the difeovery of 
crimes, and by that means to encreafe the 
number of profecutions. But when an accu- 
rate police had been efbblifhed in the country, 
there was little danger that any crime of im- 
portance would be concealed from the public ; 
and it became the chief end of the grand jury 
to guard againfl the abufes of the diferetionary 
power with which the officers of the crown 
are invefled, that of profecuting public 
offences. 

The employment of the coroner in Scotland 
was the fame as in* England ; and he appears 
to have ufed the fame forms in the ezercife of 
his jurifdidtion. With the afCffance of a jury, 
he inquired into the commiffion of crimes, 
and either puniflied them by his 6wn authori- 
ty, or tranfmitted information concerning them 

to 
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to the competent court. The negligence 
of this officer feems, in that country, to 
have likcwife produced the interpofition of the 
iheriffi or chief magiftrate of particular dif- 
tridts, by calling ajpry for the fame purpofe. 
By a ftatute in the reign of Alexander the 
fecond, it is enadied, that no profccution, at 
the inftance of the crown, fhall proceed againft 
any perfon, unlefs by an accufation, upon the 
inquifitioA of a jury, confiding of the chief 
magidrate of the place, and three lefpedtable 
perfons in the neighbourhood. This rule con- 
tinued till near the end of the fixteenth century ; 
when, in confequence of the edabliflimcnt of 
the court of feffion, and from other caufes, the 
invedigation of judicial matters^ by a jury, 
came to be much more limited than it had 
formerly been. By an adt of the Scottiffi par- 
liament, in 1587, certain commiffioners, in- 
dcad of the inqued: formerly called, were ap- 
pointed in the feveral counties, for inquiring 
into public offences ; and indidtments, framed 
upon the report of thefe commiffioners, were 
put into a lift, which got the name of the 
Porteous roll*. 

* See act of Parliament, 1587. ch. 82. 


The 
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The fame ftatute. empowered the king’s ad-* 
Vpcate to profecute crimes of his own. proper 
motion * ; and, as he was the perf 'n employ- 
ed to raife indictments, upon the information 
tranfmitted by the commiffioners, he natu- 
rally aifumed the privilege of determining 
whether the faCts laid before him ought to be 
the ground of a profecution or not. Tlius in 
Seotland the ancient grand jury wasabolilhed ; 
and criminal aClions, at the inftance of the 
public, came, in all cafes, to be direCted at the 
diferetion of a crown officer. 

The attorney- general, in England, and the 
mafter ot the crown-office, have acquired, in 
like manner, a power of profecuting by infor- 
Vtatio'v^ without any previous authority of a 
grand jury ; hut this mode of profecution is 
confined to mifdemeanours tending to difturb 
the government, or the peace and good order 
of fociety, and is never extended to, crimes of a 
capital nature. 

How far the nations upon the continent 
were poirefTed of a fimilar provifion, to fecure 
the people from unjufl and groundlefs profe- 
'futions, it is not cafy to determine. That in 

Cb-77- 
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the greater part of them the coroner’s inqueft 
was employed for bringing to light thofe dif- 
orders which required the iritcrpofition of a 
criminal court, there is no room to doub^. 
But when, from the circumftances which have 
already been pointed out, the method of trial 
by the petty jury had fallen into difufe, it is 
not likely that a previous inqueft would ftill be 
employed to Judge of the neceflity or ex- 
pediency of commencing a criminal accufatioq. 
From the rapid advancement of the preroga- 
tive in thefe nations, the fovercign was freed 
from any reftraint in this branch of adminiftra- 
tion, and an unbounded liberty of trying public 
offences was committed to the officers of thp 
crown. To whatever caufes it may be aferibed, 
the Englifh grand jury is now the only infti- 
tution of the kind that remains in Europe ; 
and perhaps, as it is modelled at prefent, there 
cannot be found, in the annals of the world, 
a regulation fo well calculated for preventing 
abufes in that part of the executive powet 
which relates to the profecution of crime^. 


SECTION 
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SECTION III. 

Orcumjiances 'which prevented the Civil Law 
from being fo much incorporated in the Syjiem 
of Engjyh Juri/Prudence, as in that of other 
European Countries. 

To thofe who furvcy the common law of 
England, in its progrefs towards maturity, 
ther6 is one peculiarity which muft appear ex- 
tremely remarkable ; the little allillance it has 
borrowed from the ancient Roman jurifpru- 
dcncc ; that lyftem of equity, which has been 
fo highly efteeroed, and which, in the other 
countries of Europe, has excited fuch univerfal 
imitation. Why the Englilh have deviated) 
in this particular, from the pradice of all the 
neighbouring nations, and have difdained to 
draw fupplies from thofe plentiful fources of 
legal knowledge, by which many iyitems of 
modern law have been fo amply. enriched, it 
feems a matter of curidity to. inquire : at the 
fame time that, by examining the caufes of a 
proceeding ib fmgular, and apparently fo un- 
rcafonable, we (hall, perhaps, be enabled to 

difeover 
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difcover the advantages or diladvantages which 
have refultcd from it ; and likewiie to form an 
opinion, how far expediency may, in the pre* 
fent ftate of things, recommend the iame, or 
a different line of condud. 

The Gothic nations who fubdued the pro- 
vinces of the Homan empire, and fettled in 
the countries which they had over-run, were 
by degrees incorporated with the ancient in- 
habitants ; and from the communication and 
mixture of thefe two races of meh, there was 
formed a compofition of laws, manners, and 
cuHoms, as well as of language ; in which, 
upon different occafions, and from a variety of 
circumftances, the proportions contributed by 
the one people, or by the other, were acci- 
dentally more prevalent. Although the an- 
cient inhabitants were, every where, thfc van- 
quiflicd party, they pofTcffed that" ‘fuperiority 
which knowledge and civilization have ufually 
beftowed over ignorance and barbarifm ; and 
hence we find a multitude of Roman inftitu- 
tions inferted in the codes of law, which, at 
an early period, were pubtifhed by many kings 
or leaders of thofe barbarous nations. 

Soon after the fettlemcnt of thofe barbarians. 


or 
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"or lather Ibftfore it was completed, they ein<s 
brac^ Cihriftianky, and fell under the diredion 
of the Chriiliari clergy; who, having been 
firmly eftablilhed |n the Roman empire, were 
enabled to preferve their footing in thofe new 
Rates ^at were formed. Thefe ecclefiaRics 
were attached to thee Roman law, in Oppofition 
to the barbarous .cuRoths of the iiew fettlerS ; 
both as it was the fyRem with which they 
were acquainted, and as it was calculated to 
maintain that peace and tranquillity, which 
their profemon and manner of life difpofed 
them to promj)te. 

The dodriiies of Chrifiianity, unlike the 
fables which conRituted the mythology of the 
(jreeks and Romans, contained philofophical 
truths, which the tcachtrs of that religion were 
under, the hecefllty of knowing, and by the 
knowledge and propagation of which they 
fupported their credit among the people. Thofe 
teachers, therefore, became converfant in feve- 
veral branches of literature; and, aS their 
theological fyilem aRbrded them great fcope 
for fpeculation and reafoning, and confequently' 
for diRerence of opinion, they foon arranged 
themfelvcs in different feds; difputed eagerly 

with 
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with one another; and, in proportion to their zeal 
in making profelytes, acquired a degree of acute- 
nefs and Ihill in defending their Several tenets. 

The learning and abilities which came, in 
this manrierj to be poircfTcd by the clergy, to- 
gether with the general ignorance and iuper- 
ftition of the people, beftowed upon the former 
an influence and authotity over the latter, and 
produced, as I formerly took notice; an exten- 
flvcjurifdidionboth in ecclefiaftical and fecular 
matters. It is fufiicient here to obferve, that 
in the excrcife of this jurifdiftion, ecclefiaflical 
judges were guided, as far as the difference of 
circumftances would permit, by the rules and 
principles of the Roman jurifprudence ; which 
had been tranfmitted from the ancient inhabi- 
tants of the provinces, and were dcli\crcd in 
the colledions made by different Roman em- 
perors, by Thcodofius the younger, by Juflinian, 
and bv many of his fuccelfors. The Roman 
lyftem became, in a great mcafure, the law' of 
the church ; and was therefore propagated by 
her, with the fame zeal, and from the fame 
views and motives, by which flie was a<^uated 
in fupporting and extending her influence and 
authority. The difbrdcrs which, for fome cen- 

turiesy 
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turics, were continued, by the fucceffive ihva- 
iions of ilew barbarous tribes, retarded, no 
doubtj the progrefs of every regular eftablifli- 
nient. But when Burope began to recoveif 
from theft con\'ulfions, and when the reftora- 
tion of public tranquillity was followed, as 
there was reafon to expeft, by the revival of 
letters,- the efforts of the clergy, to extend the 
ctedit and authority of the Roman law, be- 
came highly confpicuous and fuccefsful. In- 
numerable fthools were founded in cathedrals 
and monafteries, many of w'hich, under the 
patronage of the church, obtaining large en- 
dowments, and being invefted with jurifdidioii 
and various privileges, became what are now 
called univerfities. Both the canon Jaw, which 
was the rule of decifion in ecclefiaftical courts^ 
and the civil law, properly fo called, the origi- 
nal fund from which a great part of the former 
had been gathered, were taught in theft differ 
tent fcminarics) and thus rendered familiar* 
not only to thoft who had views of entering 
into holy orders* but to all who received the 
benefit of a liberal education* 

About the end of the eleventh century, Ivo 
dc Chartres publifhed a cdledion of canon** 

law. 
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law, much more complete than any that had 
been formerly made ; though it was much in- 
ferior to the fubfequent compilation of Gra- 
tian, a Benedictine monk, known by the title 
of the Decretum. 

In the year 1137, the Pifans, at the taking 
of the town of Amalphi, found a copy of Juf- 
tinian’s Pandeds ; and to this accident, the 
rapid cultivation of the civil law, from that 
period, has been commonly aferibed. But we 
may be allowed to entertain fome doubt, 
whether an event of that magnitude could 
have proceeded from a circumftancc apparent- 
ly fo frivolous. 

There is no reafbn to believe that this book 
had been entirely loft in the weftern part of 
Europe, although, for a long time, it had been 
lefs in requeft than other compilations upon 
the fame fubjed. Ivo dc. Chartres, in the pre- 
ceding century, quotes the law's of the Pan- 
deds ; and Irnerius, profeflbr of law at Bolog- 
na, as early as the year 1 128, preleded upon 
Ibme part at lead of Juftinian’s compofitions. 

Even fuppofing the Pandeds to have been 
loft, there were many other writings upon the 
Roman law ftill remaining, from which the 

VOL. II. Y knowledge 
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knowledge of it might, in feme degrec> hare 
been pTeferved ; the Inftitutes, the Codex; and 
the NovelJae of Juflinian; the Theodoiian 
Code ; and the compilations, publiftied after 
the time of Jufiinian, by different emperors of 
Conftantinoplc. 

Neither is it likely that, if men had pof- 
feffed no previous difpofition to that ftudy, it 
would have been infpired by finding an old 
book upon the fubjed. Few people will be 
at the pains to perufc a long book, upon any 
abftrad fclencc, unlefs they already feel a 
ftrong inclination to acquire the knowledge 
contained in it. But, in the twelfth century, 
when, from different circumftances, a fpirit of 
improvement began to diffufe itfelf in Italy and 
France, it is probable that men of learning 
W’ere excited to the difeovery of ancient books 
upon every fubjed ; and, as the civil law be- 
came then a principal objed of attention, the 
Pandeds, containing the fullcft colledion of 
legal opinions and decifions, was confidcred as 
the moft inftrudive work of the kind, and 
copies of it were greedily fought for. As 
Amalphi was, at this time, the chief trading 
ftate of Italy, an Amalphitan merchant, ob- 

ferving 
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ferving the demand for books of that nature, 
is faid to have brought from Conftantinople 
this copy of the Pandeds, which was found by 
the Pifans. Some authors mention another 
copy of the lame book, that had been dif- 
covered in the year 1 1 2S, at Ravenna *. 

However this be, the Roman law was, 
upon the revival of letters in Europe, uni- 
verfally held up and admired as the great 
lyilem, from an imitation of which the laws 
of each particular country might receive the 
higheR improvernent. This the modem 
lawyers were, by their education, accuftomed 
to confider as theftandard of reafon and equity ; 
and, wherever their own municipal cuftoms 
were defedive, they had rccourfe to it, in order 
to fupply what was wanting, or to corred 
what was amifs. Even fuch of the modern 
writers as endeavoured 4o delineate the prin- 
ciples of natural juftice, independent of all 
politive inftitutions, made ufc of the Roman 
lyftem, almoft exclulively of every other, in 
order to illuRrate their dodrines. 

Although the Roman law was, in this man- 


Gianaone, History of Naples. 
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ncr, generally incorporated in that of the mo- 
dern European nations, it acquired more au- 
thority in fome of thefe nations than in others. 
The German emperors appear to have con- 
fidered themfelves as the fuccelTors to the 
Roman empire in the weft, and their domi- 
nions as therefore fubjeift to that fyftem of law, 
by which the Romans were governed. Hence, 
in Germany, properly fo called, in the Southern 
part of France, or what are called the Pays de 
droit ecrit, and in fcveral parts of Italy, which, 
at the time when the German emperors en- 
joyed the higheft profperity, were included 
under their dominion, the Roman law is un- 
dcrftood to be the common law of the country, 
to which the inhabitants, upon the failure of 
their own municipal cuftoms and regulations, 
arc bound to fubmit. In other European 
countries it is viewed in the light of a foreign 
fyftem; which, however, from its intrinfic 
merit, is entitled to great attention and re- 
gard ; and of which many particulars have 
been, in a manner, naturalized by long ufage, 
or adopted by the pofitive will of the legifla- 
ture. This is the cafe in Spain, in Portugal, 
in the northern parts, or what arc called the 

Pays 
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Pays de couiumcs, in France, in Sweden, in 
Denmark, and in Scotland 
Upon the revival of letters, the fame regard 
to the Roman law was difeovered in England 

Cf 

as in the other countries of Europe. It was 
propagated with equal zeal by the clergy, and, 
in the twelfth century, became the fubje(5l of 
public ledlurcs in both the univcrfitics. The de- 
cifions and principles delivered in the writings 
of Juftinlan, were borrowed, and even the cx- 
preffion was frequently copied, by Bratflon, by 
the author of Fleta, and by other Englifli 
lawyers of that period. The work attributed 
to Glanville, the grand judiciary of Henry the 
fccond, and a Scotch law book, known by the 
name of Regiam Magjjlaiem, both fet out with a 
paflage which is almoft literally the fame ; 
w'hence, as well as for other reafons, it is con- 
cluded, that the latter of thefe produAions has 
been copied from the former. Upon exami- 
nation, however, the paffage in queftion is 

* Duck de Auctoritatc Jur. Civil.— It should seem, that, 
since the time when this author wrote, the ideas of the in- 
habitants, in some of those countries, have undergone a 
conUderable change upon that subject. 

Y 3 found 
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found in the preface to the inftitutes of Juf- 
tinian. 

The fettlement of the chief courts of com* 
mon law in the neighbourhood of the capital, 
which was begun in confcquence of the great 
charter of king John, and completed in the 
reign of Edward the hrft, made it necelTary 
that the lawyers, and other praftitioners in 
thofe courts, fliould rcfide there alfo, Hence 
arofe the tms of court, and of chancery, which 
were lodging-places in the neighbourhood of 
London, intended for the accommodation of 
the retainers about the courts of Weftminfter, 
Seminaries of common law were foon formed 
in thofe places of refort ; and leftures upon 
that fubje^t were given to the elder fludents, 
in the inns of court, and to the younger ftudents, 
in the inns of chancery. The king gave en- 
couragement to thefe inflitutions, by forming 
the members of each lodgiiig-place into a fort 
of corporation, and by eftablifhing a fet of rules 
for their conduct We find that Henry the 
third beftowed upon them an exclufive privi* 
Jege, by prohibiting any other fchobl for teach* 
ing law within the city of London, 

The 
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The univerfitics of Oxford and of Cam- 
bridge were the only other inftitutions in the 
kingdom, in which law was taught with public 
encouragement. But in thofe learned focicties, 
the only fyftems which had reputation, and 
which were thought worthy of public Icdurcs, 
were thofe of the civil and the canon law. The 
municipal law, from its tendency, in many 
particulars, to encourage violence and dlfordcr, 
from the barbarous jargon in which it was in- 
volved, and from the want of literature among 
its praAitioners, was treated with contempt. 
Thefe prailitioners.we maycafily imagine, were 
difpofed to retaliate thofe unfavourable fenti- 
ments. Upon this account, and from the 
dillance between the feats of inftrudion, in 
civil and municipal law, the former contri^ 
buted no affiftance to the latter. Thole two 
branches of education were carried on apart, 
and became entirely diftinft, and feparatc. The 
teachers of each, inftead of co-operating in 
order to form a complete lawyer, were aduated 
by mutual jealoufy and oppofition; and the one 
fcience being treated as dcfpicablc in the uni- 
verfities, the other was probably reprefented as 
nfrlefe by the praditioners of the common law. 
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For fome time the civil law, under the pa- 
tronage of the clergy, and of the univerfities, 
was in the higheft efteem throughout the na- 
tion ; and the ftudy of the municipal law was 
confined to mere lawyers by profeffion ; but 
at length, from the natural courfe of things, 
the comparative value of thofe two branches 
of I'cicnce was of neceffity altered. The lat- 
ter, being that fyftcm by which the property 
and the condu(5l: of individuals were chiefly re- 
gulated, Lould not fall to rife in confideration 
and importance ; at the fame time that, by 
the progrefs of judges in experience and refine- 
ment, its defers were gradually fupplied ; 
while the laws of Home, which were uncon- 
neded with the ordinary courts of juftice, and 
therefore of no pradical utility, became an ob- 
jed of little attention. 

We accordingly find, that, in the reign of 
Edward the fourth, and even before that time, 
the inns of court and chancery had become 
the fiifliionable places of education for men of 
rank and Fortune, and were frequented by a 
great multitude of ftudents. There were four 
inns of court, and no Icfs than ten of chancery: 
in each of the former, the number of ftudents 

amounted 
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amounted to about two hundred, in each of 
the latter, to about an hundred. Neither was 
the Ij’ftem of education, in this great feminary, 
confined entirely to law : it comprehended all 
exerciles, and every ibrt of accomplifliment 
becoming a gentleman of the king’s court ; 
fuch as dancing and mufic. Sir John Fortef- 
cue informs us, that it was likewile curtomary 
to ftudy divinity on fcjlh al days ; I fuppolc, by 
way of relaxation*. 

Juftice Shallow is introduced by Shakefpear, 
boafting, that he had been a Undent of Qle- 
mmt's Inn, and that he had often heard the 
chimes at midnight; as a proof that he was a 
young man of falhion and fpirit. — In the lame 
manner as he boafted of his acquaintance with 
John of Gaunt. 

When tbofe teachers of the common law 
had begun to feel their own confequence, they 
aflumed the privilege of beftowdng rank upon 
their ftudents of a certain ftandlng ; and con- 
ferred the degrees of ferjeant, and apprentice, 
correlponding to thofe of do6ior and hachclour 
in the univerfitics. 

* Fortescue de laudibus Leg. Ang.— Also the discourse* 
on thb subje^ preserved in Hearnc’s coUeftion of antU 
quities. 
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As the reparation of the civil and the muni< 
cipal law produced an averfion to the former 
in the inns of court and chancery, we may 
cafily conceive, that the fame prejudice would 
be communicated to their numerous pupils, 
and thus become prevalent among the nobility 
and gentry of the kingdom. Hence the jea- 
loufy difeovered, on feveral occafions, by the 
Englifli parliament, left, by the influence of 
the clergy, the laws of ancient Rome fliould 
be introduced into England ; of which a re- 
markable inftance is mentioned in the reign of 
Richard the fecond ; when the nobility, in par- 
liament, declare, that the realm of England 
hath never been unto this hour, neither by 
** the conlent of our lord the king, and the 
“ lords of parliament, ihall it ever be ruled or 
** governed by the civil law As the laws 
of ancient Rome had not been incorporated in 
the municipal iyftcm, they feem to have been 
viewed, by the partizans of the latter, in the 
fame light with the doctrines of a rival fe<ft, 
which has with difficulty been prevented from 
acquiring the fuperiority in the national ef- 
tablifliment. 

* 31ackstone’s Commentaries. 
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It has been alledged by authors of note, that 
the oppofition of the Englifh nobility to the 
civil law, arofe from its being the law of a 
defpotic government, and therefore inconiiilent 
with their notions of Englifli liberty. Bu^ 
whoever has examined the compilations of Juf- 
tinian with any attention, muft be feniible 
that there is no foundation for this remark. 
Thofe colleAions relate almoft entirely to the 
private, and touch very flightly upon the pub- 
lic law of the empire. But with refpeft to 
property, and the rights of private perfons, the 
opinions and decifions of the Roman lawyers 
do not feem to have been at all perverted by 
the nature of their government. Perhaps it 
will be difficult to point out any modern lyf- 
tem of law, in which the rules of jufticc 
among individuals appear to be fb little warp- 
ed by the intereft of the crown, and in which 
the natural rights of mankind are invcRigated 
and enforced with greater impartiality. In one 
or two cafes, you meet with an obfervation, 
that the prince is above the laws.” Thefe, 
however, are detached, and, as it were, infu- 
lated expreffions, delivered in general terms, 
and without any vifible upon the body 

of 
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of the work; which relates, not to difputes 
between the emperor and his fubjeds, but to 
fuch as may arife among the people. 

After the free government of Rome was 
overturned, the emperors found it expedient 
for a long time to conceal the extent of their 
ufurpation, and to leave the ordinary judges, 
in a great meafure, undifturbed in the excrcife 
of that jurifdldion which had been founded 
in the more fortunate times of the republic. 
Auguftus firft fet the example of this prudent 
diffimulation, which was copied by a great 
number of his fucceffors. Befide the appre- 
henfion that the old republican fpirit was not 
entirely extingullhed, and the circumftance 
that the throne continued eledive, the empe- 
rors w'erc kept in awe by thofe powerful armies, 
under particular officers of diftindion, which 
were maintained in the provinces. Thefe were 
much fuperior to that pretorian guard, which, 
for the immediate fupport of the imperial dig- 
nity, was eftablilhcd in the neighbourhood of 
Rome. In this manner a fort of balance, how- 
ever precarious, was for fomc time held, by the 
military forces difperfed over the empire, and 
by the jealouly between the emperor and the 

leader 
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leader of each conliderable army; in confe- 
quence of which, the former was deterred from 
invading and deftroying the internal ftrudurc 
of the conftitution. 

Some of the firft emperors, indeed, were 
guilty of enormous crimes and diforders ; but 
the effed. of thefe appears to have been limit- 
ed, in a great meafure, to perfons high in of- 
fice, or in fuch rank or Itation as to be involved 
n the intrigues of the court. In the fucceed- 
ng period the Romans were more fortunate, 
ind the throne was filled by a leries of princes 
vho are an honour to human nature ; Nerva, 
Trajan, Adrian, Antoninus Pius, and Marcus 
Vurelius. Under thefe emperors no interference 
if the crown prevented the equal diftribution 
f juftice ; the experience of an empire, which 
acluded the whole civilized world, was accu- 
lulated in one mafs ; and the lyftem of pri- 
ate law was thus brought to much greater 
erfedion than it had attained in the preceding 
5cs. 

In the reign of Adrian was compolcd the 
rpetual edi£i, the firft great compilation of 
le rules of decifioa; and this became the 
round-w'ork of moft of the writings publiihed 

by 
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by fucceeding lawyers. It was about this time 
that the law began to be regularly cultivated 
as a fcience ; that it became the objedl of a 
lucrative profeilion ; and that it was taught at 
Rome with public encouragement 

Scverus new modelled the pretorian guard, 
by appointing that it ihould con lift of above 
fifty thoufand men ; about four times the an- 
cient number ; and that it fliould be recruited, 
not, as formerly, from the effeminate inhabit- 
ants of Italy, but from the hardy and well- 
difciplined legions upon the frontiers. With 
the command of this army the emperor pof- 
fefied a force which nothing in the whole em- 
pire was able to oppofe ; and the government 
of courfe degenerated into an abfolute military 
defpotifm. From this time, therefore, the law 
could not fail to decline. From the influence 
of long ufage, however, it appears to have 
declined very flowly; and, notwithflanding the 

The praAice of lawyers taking an honorarium, had been 
introduced before the end of the commonwealth, but was 
prohibited by statute. Complaints of the violation of this . 
law were made in the reign of Claudius; when it was 
enacted, that no lawyer Ihould receive, in one cause, more 
thaa >00 nwri, or about 8oL sterling. 


ignorance 
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ignorance and barbarifm in which the people 
were funk, together with the heavy yoke of 
tyranny to which they were fubjcded, the an» 
cient iyftcm was treated with refped. 

It merits attention, that the opinions and 
decifions contained in the Panders of Juilini* 
an, were delivered by authors, who either lived 
entirely, or at leaft received their education, 
before this great revolution was introduced ; 
and probably a confiderable time before its ef- 
fe6ls, in fubverting the private law of the 
country, had been very fenfibly felt. Modef- 
tinus, the lateft of thofe authors, wrote in the 
reign, I think, of the younger Gordian, and 
only about thirty years below that of Severus. 

The Injiitutes, an elementary book upon 
the fcience of law, intended as an introduc- 
tion to the perufal of the Pande6ls, was likc- 
wife compofed, with a very few additions of 
Juftinian, by an old lawyer, who lived within 
the period above mentioned. 

As the profcrlption of civil law from the 
courts of Weftminfter-hall proceeded entirely 
from the animofity and oppofition between the 
univerfities and the inns of court and chan- 
cery ; it may be fuppoied that this would con- 
tinue 
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tinue no longer than while the latter prelerved 
their confideration and popularity. For a long 
time, however, thefe inllitutions have not only 
ceafed to be the great feminaries for educating 
the nobility and gentry ; but have become of 
little ufe for conveying inftrudlion to pradlical 
lawyers. No ledlures are now given in the 
inns of court or chancery ; no exercifes are per- 
formed ; no meafurcs are taken for direding 
the application of thole who, of their own 
accord, may be difpofed to ftudy. The whole 
care of education feems to be devolved upon 
the cook ; and the only remaining part of the 
ancient regulations is, that the ftudent fliall 
eat his commons for a certain number of 
terms. 

The caufes of this alteration it is not diffi* 
cult to difcover. Befidc the luxury of a great 
metropolis, which is calculated to produce idlc> 
nefs and dilTipation both in teachers and fcho- 
lars, the profits arifing from the pradice of the 
law, together with the profped of preferment 
in the {late, have allured men. of Ipirit and 
abilities to defert the more fpeculative and lels 
diftinguifiied employment of communicating 
the principles of the fcience to a fet of pupils. 

To 
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To counterad thl3 natural tendency, and to 
maintain the vigour of teaching law, notwith- ■ 
Handing the fuperior advantages derived from 
the praftical profcffion of a lawyer, public en- 
couragement, as well as the Hrideil regulation^ 
.would have been requiiite ; but this object ap* 
pears to have been overlooked by government ; 
and, upon the advancement of national wealth 
and profperity, the old inftitutions were left to 
their natural courfe. 

But the decay of the iiins of court and chan^ 
eery did not immediately change the ideas 
which, in their more flourilhing coildition» 
they had imprelTcd upon the na*ion» The 
movement continued, and its diredion was 
little varied, for a long time after the hand 
that gave it was withdrawn. It is but of late 
years that the prejudices, which had fo long 
prevailed, have begun to difappear, and that 
the fame liberal fpirit with which the nation 
is animated in the prolccution of other fci- 
ences, has been extended to the interpretation 
. of the rales of juftice. In cccicfiaftical courts^, 
indeed, and' in thofe of the univeriities, the 
civil law has been long followed ; but this pro- 
ceeded in fome meafure from pr^pofleilion ; 

voL. II. z as 
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lis the rge£tioii of that fyftem, in the courts of 
Wcftftiiftiter-hall, was the efFeft of prejudice. 
Upon the rife of the court of chancery, its dc- 
citions were commonly diredled by a clergy- 
man; who naturally poileifed an attachmeift 
to that fyftem of equity, the propagation of 
which SvaS the great aim of the whole ccfclefi- 
aftical order. In the court of the admiral, 
which acquired a jurifdiftion in maritime 
Caufes, the principles adopted were fuch as had 
bceii fuggefted, not by the peculiar cuftoms 
t)f England, but the common intercourfe 
of commercial nations, and in which a great 
proportion of the civil law was introduced. A 
Similar iyftem was embraced in the courts of 
the conftablc and marlhal; who, ftom hav- 


ing the command of armies, more cfpecially 
when engaged m Ibrei^ expeditions, were per- 
mitted to afffumc a military jurifdiftion. Thefc 
bfikdrs, a?might be cxpc<Jlcd, were led to imi- 
tate the general ptadiee of Europe, or what 
may be called the law of nations. > 

It was relerved for £he enlightened judges, 
of the prefeht age to eflimate the fyftem of 
Koman jurifprudence, according to its intriniic 
merit; amd wkhbut being influenced byad- 

ventitioua 
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ventitlous circumftances, to derive from it, in 
the courts of common law, fuch adifiance as 
it was clipablc of beftowirig. Of all the fci- 
cnces, law leems to be that which depends 
the moll: upon fexperierice, and in which mere 
fpeculative reafoning is of the leaft conle- 
quence. As the Roman lyftem contains the 
accuqiulated experience and obfervation of 
ages, and of the moR extend ve empire that 
fever cxiftfed in a civilized form ; the advan* 
tages refulting from it, as an example to the 
lawyers and judges of any modern country, 
muft be proportionably great. It prefents the 
largeft colle<Slion of .equitable decidons, and 
rules, that is any where to be found. Thefc 
are calculated to enlarge the compals of legal 
knowledge, without having the influence to 
millead ; they have all the beneflt of prece- 
dents, without any authority to iropofe ; and; 
therefore, may render the' fyAenJ^of Englifli 
law more full and comprchcnlivc; Without any 
danger of corrupting it; 
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SECTION IV. 

The Rife of the Court of Chancery. 

lil attempting a general outline of the prin- 
cipal Englilh courts, the judicial authority of 
the chancellor now remains to be confidered. 
The jurifdidion of this ofldcer was plainly de- 
rived from the nature of his employment in 
the king’s houfchold, and from the minifterial 
powers over the kingdom* with which he 
thence came to be in veiled. By being the 
king’s fccretary and chaplain, he enjoyed the 
peculiar confidence of his mailer; and had 
the fole charge of writing his letters; and aftcr-. 
wards of iiTuing writs in the name of the crown, 
As It became cullomary that every vaflal ihould 
hold his fief by a charter from the fuperior, 
the power of granting thofe deeds, throughout 
the royal demefne, became the Iburce of great 
influence, and, after the Norman conquell, 
when the nobility were all reduced into 
flate of crown-vaflals, railed the chancellor to 
be a principal officer of flate. * 


When 
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When the deeds ifliiing from the crown be- 
came numerous, the care of expediting many 
of' them was devolved upon inferior perfons ; 
and, to afeertain their authenticity, the fub- 
feription of the chancellor, and aftcrw'ards a 
public feal, of which he obtained the cuftody, 
was adhibited*. 

At what time lignatures became cuftomary, 
in England, to deeds proceeding from the 
crown, appears uncertain. It is probable that 
they were known to the Anglo-Saxons ; but 
that they did not become frequent until the 
fcttlement of the Norman princes. From this 
period the chancellor was confidered as having 
a title to the keeping of the great fcal ; but 
as, from the caprice of the monarch, there 
occurred fome inftanccs in which it was en* 

* The subscription of the r^erendarius^ wljo was proba- 
bly the chancclloFi occurs as far back, in the Anglo-Saron 
period) as the reign of Ethelbert, the first Christian king. 
In the reign of Edward the Confessor we meet with a char^ 
ter sub^ibed by the chanc^Ior^ under that express appel^ 
lation : Ego Rembaldus cancellarius subs<npsL’' Scldcn 
pn the ofiice of lord chancellor in England. 

In France, and probably in all the kingdoms in the 
western part of Europe, the chancellor came to be the or- 
dinary keeper of the king’s seal. 

z 3 


trulled 
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f rufted to a different perfbn, a ftatute was made 
in the reign of Henry the third, recjuiring that 
the employments of lord-keeper and chancel- 
lor fhould always be conjoined; a regulation 
which, having fometimes been overlooked, was 
afterwards renewed in the reign of Eliza- 
beth 

In this manneriall important writings, ifTued 
by the king, either came through the medium 
of the chancellor, or were fubjeded to his in- 
fpedion. E^ore he affixed the great feal to 
any deed, he was bound to examine its nature, 
and, if it proceeded upon a falfe reprefentation, 
or contained any thing erroneous or Illegal, to 
repeal and cancel it. ' So early were laid the 
foundations of a maxim, which in after days 
has been gradually extended ; that the fervants 
of the crown are juftly refponfible for meafures 
which carinot be executed without their con- 
currence. As the exercife of thefe powers rcr 
quired a previous examination an^ cognizance, 
|t gave rife to an ordinary jurifdidipn, which, 
although of great importance, has occafioned 
no controverfy, and appears tp have, excited 
^Ittle attentioq. 

* Selden on the office of chancellor, 5 £liz. c. iS. 

The 
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The extraordinary jurifdidlion of the chan- 
cellor arofe more indiredly, from his charadter 
and fituation. The origin of his interpofition, 
to corred the decifions of the ordinary tribu- 
nals, was formerly fuggefted. When the king’s 
baron-court, confining itfclf within the rules 
of common law, had been laid under the nc- 
cefiSty of giving a decifion, which, in its ap^ 
plication to particular cafes, was found hard 
and oppreffive, the party aggrieved was accuf-p 
tomed to. petition the king for relief. Appli- 
cations of this nature were brought before the 
privy-council ; and the confideration of them 
was naturally referred to the chancellor ; who, 
as the lecretary of the king, being employed 
to regifter the decrees, and to keep the records 
of bis baron-court, was rendered peculiarly 
converfant and intelligent in 9II judicial dif- 
puffions. 

A jurifdidion of this nature appears to have 
been acquired by the fame officer, in feveral, 
if not in the greater part, of the kingdoms of 
Europe. Such, in particular, was that of the 
chancellor in France ; who, under the kings 
pf the apd fecond race, had the cuftody 

^ i ^ 
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of thcIr feal, and was didinguilhed by the ap- 
pellation of the grand rrferendaire *, 

In England, it Ihould feem that, before the 
end of the Saxon government, the chancellor 
was employed in giving rcdrcls againft the hard 
Sentences pronounced by the judges of the 
king’s demefne. As thofe judges, however, 
had then a very linnited authority, his inter- 
pofitions were proportionably of little import- 
ance. But, after the accelTion of William tho 
Conqueror, when the aula regis became the 
king’s ordinary baron>court, and drew to itfelf 
almoll the whole judicial bufinefs of the na- 
tion, the exercife of fuch extraordinary jurif- 
didtion began to appear in a more confpicuous 
light. From this period, the multiplication 
of law-fuits before the grand jufticiary, pro- 
duced more various inftances of imperiedtion 
in the rules of common law ; and, from greater 
experience and refinement, the neceflity of re- 
laxing in the obfervance of thefe rules, by the 
admidion of numerous exceptions, was more 
feniibly felt. 

* See Pasquier’s RecHerches de la Pr^e, and the au« 
^unities to whi^ he refers. 
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As applications for this purpofe became fra- 
quent, provifion was made in order to facili* 
tatc their progrefs ; and the tribunal to which 
they were directed jgrew up into a regular 
form. A committee of the privy council had» 
in each cafe, been originally appointed along 
with the chancellor to determine the points in 
queftion. But, as thefe counfellors paid little 
or no attention to bufinels of this nature ; of 
which they had feldom any knowledge ; their 
number, which had been arbitrary, was there- 
fore gradually diminifhed ; and at laft their 
appointment having come to be regarded as 
a mere ceremony, was entirely difeontinued. 
Subordinate officers were^ on the other hand, 
found requifitc in various departments, to aflift 
the chancellor in preparing his dccifions, and 
in difeharging the other branches of his duty. 

The authority, however, which was thus 
exercifed by this great magiftrate, in order to 
correft and to fupply the moft remarkable er- 
rors and defeds in the ancient rules of law, 
appears to have ilill proceeded upon references 
from the king or from the privy council. His 
interpofitions depended upon the decifions 
l^ivcn by other courts, and were of too fingu» 

lar 
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lar a nature to be eafily reduced into a fyftcm, 
or to be viewed in the light of a common re- 
medy. It was at a la^er period, that the chan- 
cery became an original court, for determining 
caufes beyond the reach of the ordinary tribu- 
nals. This inftitution, arifing from circum- 
ftances more accidental than thofe which pro- 
. duced the jurifdidion above-mentioried, does 
not feem tohave pervaded the other European 
countries, but is in a great raeafure peculiar tQ 
England. 

According to the feudal policy, in the wefs- 
tern part of Europe, all jurifdiftiom was infe- 
parably connedled with landed property ; and 
actions of every fort proceeded upon a mandate, 
or commiflTion, from that particular fuperior 
within whofe territory the caufe was to be 
tried. If an adion was intended before n 
court deriving its jurifdidion from the king, 
the plaintiff made application to the crowm,- 
j^ting the injultice of which he complained ; 
in anfwcr to which, the ibvereign ordered the 
adverfe party to appear before, n particular 
court, in order that the caufe might be heard 
and (jeternained. The wr/V or brief, iflued for 
this purpofe by th? king, ferved not only tc^ 

fuipmon 
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iummon the defendant into court, but alfo, in 
that particular queflion, to authorize the iu- 
veftigation of the magidrate. The different 
barons, in their refpedive demcfnes, iffucd 
briefs in like manner, for bringing any law- 
fuit under the cognizance of their fevcral 
courts. 

In England this mode of litigation was uni* 
formly obferved, in proceedings before the 
mla regis ; and was afterwards adopted in the 
three courts of common law, among which 
the powers of the grand julliciary were dU 
yided. 

The primitive writs, upon which any aftion 
was commenced, being accommodated to the 
few Ample* claims that were anciently enforced 
in a court of juftice, were probably conceived 
in fuch term's as might occur without much 
reflexion. But complaints upon the fame 
principle of law being frequently repeated, the 
fame terms naturally continued ; fo that, by 
long ufage, a particular form of writ was ren- 
dered invariable and permanent in every fpccies 
of adton. " This prefervation of uniformity, 
although perhaps the cfFed of that propenfity, 
|b obfervable in all mankind, to be governed 
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on every occafion by analogy, proved, at the 
lame time, of great advantage, by alceftain-> 
ing and limiting the authority of the judge. 
From the advancement of property, however, 
and from the multiplied connexions of fociety, 
there arofe new claims, which had never been 
the fubjeX of dilcuffion. Thele required a new 
form of writ; the invention of which, in con- 
fiftency with the cftabliflied rules of law% and 
fo calculated as to maintain good order and 
regularity in the fyftem of judicial procedure, 
became daily a matter of greater nicety and 
importance. ^ 

Appjicaition, in fuch cafes, was made to the 
chancellor ; who; from a fcrupulous regard to 
precedents, was frequently unwilling to inter- 
pofe, but referred the parties to the next mect-r 
ing of parliament. Thcfe references, how- 
ever, as might be expeXed, foon became burr 
denfome to that aflembly ; apd, by a ftatutf 
in the reign of Edward the firft, . it was pro- 
vided, that, “ Whenfoever, from thenceforth, 
it (hall fortune in chancery that, in one cafo 
** a writ is found, and in like cafe, falling un-r 
** dcr like law, and requiring like remedy, is 
found none, th? clerlfs in chancery Ibail 

" agree 
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agree in making the writ, or Ihall adjourn 
** the plaintiffs to the n^xt parliament, where 
a writ fhall be framed, by confent of the 
** learned in the law; left it might happen 
** for the future,’ that the court of our lord 
** the king fhould long fail in doing juilice to 
“ the fuitors 

The new writs, devifed in confequcncc of 
this law, were, for fome time, dircAed to fuch 
of the ordinary courts as, from the nature of 
the cafe, appeared to have the mod proper ju« 
rifdiftion. ^ At length, however, there occur- 
red certain claims, in whichi though feeming 
to require the interpofition of a judge, it was 
thought the courts of common law would not 
interfere. In thefe, the chancellor, willing to 
grant a remedy, and, perhaps, not averfe to the 
exteniion of his own authority, adventured to 
call the parties before himfclf, ahd to deter- 
mine their difference f . This innovation is 
faid to have been introduced about the time 
of Richard the fecond, and for the purpofe of 
fupporting a contrivance to elude the datute 

*• Statutes at Large, 13 Edward I. c. 24. 
f This wu done by the wrk of . 

of 
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of mortmain, -by the appointment of trufteeS 
to hold a landed eftate, for the benefit of thofe 
reli^ous corporations to which it could not be 
diredly bequeathed. The courts of common 
law could give no countenance to a ftratagem 
fo palpably intended to difappoint the will of 
the legiflature. But the chancellor, as a clergy- 
man, was led, by a fellow-feeling with his own 
order, to fupport this cvafion ; and, pretend- 
ing to confider it as a matter of confciencey 
that the tmftees fhoiild be bound to a faithful 
difebarge of their trull, took upon him to en- 
force the will of a teftator, in oppofition td 
tlie law of the land. 

Having Ihccefsfully aflumed the cognizance 
of one cafe, in which he was particularly in- 
tereiled, the chancellor found little difficulty 
in extending his jurifdi(^ion to others. Iti thefe, 
he Appears to have aded more from a ge- 
neral regard to jullice ; and, in con&quence of 
the limited views entertained by the ordinary 
toorts, his intei^iition feemed immediately 
hcceifafy* His authori^ thus grew up im{)er- 
ccptibly: what was begun in ufurpation, by 
acquiring the faadtion of long ufag^, became a 
eftabHlhtnent; andi when it afterwards 

excited 
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excited the jcaloufy'of the courts of common 
law, its abolition was regarded as impolitic and 
dangerous. After the direction of chancery 
had long been polTefled by clergymen, who, 
from their fituation, were intent upon the in- 
creaie of its jurifdidion, it was, upon fome 
occafions, committed to lawyers by profeffion ; 
by whom its procedure was more digeflcd into 
a regular lyftem. 

From what has been obferved, concerning 
the extraordinary jurifdidion of the court of 
chancery, there can be no doubt that it was 
originally diilinguifhed from that of the other 
courts of Weftminfter-hall, by the fame limits 
which mark the diftindion between common^ 
or Jiri£i law, and equity. Its primitive intcr- 
pofitions were intended to decide according to 
confcience, upon thole occalions when the dc- 
cifions of other courts, from an adherence to 
ancient rules, were found hard and oppreflive. 
It was afterwards led to interpofe in original 
adions, in order to make eifedual thofe new 
ciaindis which the ordinary courts accounted 
beyottd the limits of .their jurifdidion. The 
firft branch of this authority in the court of 
chancery was therefore defigned to corred the 

injujlke, 
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injufitcef the other to fupply the defeSlSt of the 
Other tribunals^ 

This accordingly fcems to have been’ the 
imiTcrfally received idea of ^hat court ; which 
is called a ceuft g/' equif/i by every author who 
has occifion to mention it. In this view it is 
confidered by Lord Bacon, who himfelf held 
the office of chancellorj and who» among all 
his 'cotemporaries, appears to have been the 
befi: qualified to underfiand its nature. The 
fame opinion of this court was entertained by 
the learned Selden. ** BIquity,” fays that au- 
thor, ** is a roguilh thing ; for law we have a 
meafure ; know what to truft to. Equity 
" is according to the confcience of him that 
** is chancellor ; and, as that is larger, or nar- 
rower, fo is equity. , It is all one as if they 
ffiould make the Ilandard for me^ure a 
** chancellor’s foot. What an uttcer^n mCa- 
** fure would thifbe! One diancellor has a 
l(mg foot ; another a {hortfiK)t ; a third, an 
** indifferent foot. ’T'» the &tne thing in the 
** chancellor’s confeiertee *.•’ 

The ingenious ‘and acute author of The 
” Principles of Eipiity” has adopted this- nc*- 


tion 


• Seldcn^^ tabled. 



THE coxralw OP justice. 


353 

tion ccmc^mlng the nature of the court of 
chancsery ; and difputes with Lord Bacon, whe- 
ther it is moi<e expedisht, that the equitable 
junfdidlon, and the jurifdidtion according to 
jftrift law, Ihould be united in the lame court, 
as in ancient Rome ; or divided between dif- 
ferent coutts, as in England ? 

.In eppodtion to thefe authorities, Jultice 
Blackftone,’ a writer whom, in a pra(flical 
point of this nature, we can hardly fuppole to 
be miftaken, adirms''^that there is no fuch dif- 
tin£tion between the chancery and the other 
courts of W cRmiiifter ; and maintains that the 
latterare pod'difed of an equitable jurifdi^ion ; 
while the ‘former, .to which, however, like 
other ^ writers, he 'gives the appellation of a 
court df 'equityt isaccuftomed to. decide accord* 
ing to'tho rules of ilirid law. 

' To recoocilotheie different opinions, 'it feems 
neced^uy to^fuppOfe that they refor to different 
•periods; i and' that both the chanceiy, and the 
■Other courts in quefHon, have, fince their ffrft 
effabliffiment, been fobjeded to great altera- 
tions, This is what, from the nature of things, 
inight ’xeafonabiy be expeded. Lord 'Bacon 


* See his Commentaries, Book III. chnp. 4 and 7. 
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and Mr. Selden ipeak of the court of chaii-^ 
eery as it flood in a remote period : and, in a 
matter relating to the hiftory, or even the phi* 
lofophy of law, JuHice Blackftone might eafily 
be deceived. 

The dillin^lion between ftri£t law and equity 
is never, in any country, a permanent diflinc- 
tion. It varies according to the flate of pro* 
perty, the improvement of arts, the experience 
of judges, the refinement of a people. 

In a rude age the obfervation of mankind 
is direded to particular objeds ; and feldom 
leads to the formation of general conclufions. 
The firfl decifions of judges^ agreeable to the 
flate of their knowledge, were fuch as arofe, 
in each cafe, from immediate feelings } that is, 
from cq|i£deratk)ns of equity. Thefe judges, 
however, in the courfe of their employment, 
had afterwards occafion to meet* with many 
fimilar cafes ; upon which, from the fame im* 
preffions of juflice, as well as in order to avoid 
the appearance of partiali^, they were led to 
pronounce a fimilar decifion.. A number 
precedents wete thus introduced, and, from the 
force of cuflom, acquired refpefl and authority. 
Different cafe were decided, from the view of 

certain 
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<rcttain great and leading circumdances in 
which they refembled each other ; and the va- 
rious decilions, pronouhccd by the courts of 
law, were gradually reduced into order, and 
didributed into certain claiTes, according to the 
feveral grounds and principles upon which 
they proceeded. The utility of eftabliihing 
general rules for the determination of every 
law became alfo an obje£); of attention. By 
limiting and circumferibing the power of a 
judge, they, contributed to prevent his par- 
tiality in particular dtuatiohs ; and by marking 
out the precife line of condud required from 
(every individual, they beftowed upon the peo- 
ple at large, the lecurity and fatisfadion arifing 
from the knowledge of their feveral duties and 
rights. ^ 

But although the fimplification of decifions, 
by reducing them to general principles, was 
attended with manifeft advantage, it was, in 
fome cafes, produdive of inconvenience and 
hardfliip. It is difficult, upon any fubjed, to 
ellbabliffi a rule which is not liable to excep- 
tion^. But the primitive rules of law, intro- 
duced by, unexperienced and ignorant judges, 
were -even far from attaining that perfedion 

A A 2 which 
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"which was pra£l:icable. They were ‘fiequehtljif 
too narro<«v ; and frequently too broad. I^ey 
gave ‘rife to decihohs, %hieh, in many iriftan- 
06 fell cictremely Ihdtt of the mark ; an^ 
which, in many others, werit fhr beyond it. 
In cafes of this rrattire, it became a queftion ; 
whether it was ‘more 6cpedicrit, by a fernpu- 
Idns obfervance of rules, ‘to avoid the poflii* 
bifiiy df aitbitraiy pra^iOei or ‘by a particular 
deviation from them, to prevent ah unjuft fte^^ 
terminjTtiOh ? In 'Order *to jirevent grofs ihjuf- 
tice urider the fandtioh bf legal authority ; ah 
evil of ‘the 'moft aWrridng nature; it "was 
thought advilbable, upon extraordinary occa^ 
fions, to depart ftom eftabHihed marihds, and, 
from a complex view 6f every 'circuraftahcc, 
to decidfllaccording to the feelings of jtiftice. 
The diftinftion between /Mo and 
was thus introduced ; the former comprehend- 
ing the eftabliihed rules ; the latter, the ciccep- 
tiohs made tO thoft rules in particular cales. 

But when queftions of ^Uity ‘becahle nu- 
merbbs, they too. Were often fohhd to tdfeaibli 
one ahOthcr ; ahd, rcqUirftig a fiitiihir decifion, 
were ^ degrees arranged and claffcd according 
to their principles. After a contract, for ex- 

amplCf 



9? TH? CqUI^TS OP JUSTICK. 

ai^plc, had bqen enforced by a general rule, it 
happen, on didc;r^nt occafions, that an 
mdiyidual had given a pjomifc, from the un- 
due influence of threalis arid violcnp^, froitv 
his being cheated by the other party, q; fro^ 
advantage being taken of his ignorance and 
incapacity. On every occafion of this nature 
an eijuitable decifipn was given ; and, by an 
exception to the common, rule of law, thcpro-j 
nii/cr \yas relieved from performance. But, 
^he remedy given, in fuch cafes being reduced 
into a reg% fyfr9m,,pould no longer be view- 
ed in the li^htof a fingular intcrpofition ; and, 
Vy thp oidiiw. of law, every con- 

extorted by force, elicited by fraud, or 
pmeumd in confrijuencf of error and incapa- 
cily, ^as rendered, meflcaual. Ev^iyprimi- 
tiye.r^ of juftice^was produftiye of numerous 
J Wph of thefe was aftervyards 
reduced uqder general P%ip,les; to lyhich, ii^ 
a liibfequ^nt peripd, new. aceptions became 
ncce^iy : as fropj tlie tjcutik of a fpreading 
tree there ifllie large branches ; each of which 

gives rife to othen, ^hat arc lofr in various di- 
vi<ions. 

f A 3 


Law 
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Law and equity are thus in continual ptro<« 
grcffion ; and the former is cofillantly gaining- 
gtound upon the latter. ' Every new and ifX- 
traordinaiy iritCrp'ofitioh is, by length of tinae, 
cohverted into a old rule. A grealt part of 
what is now ftrift law was formerly eonfi- 
dered as equity ; and the Suitable deciiions 
of this age will unavoidably be ' ranked under 
the ftrid law of the next. 

Although the chandellor, therefore, was ori- 
ginally entrufied with the mere province of 
equity, the revolutions of time have unavoid- 
ably changed the nature of his jurifUiAion. 
He continues to exert an authority in aH fiich 
claims as were anciently taken' undi^r his pro* 
fedtion ; but his interpofitiohs concerning them 
are now direded by general principles/to which 
various exceptions, acOOrdihg tO' equity, have 
fince been introduced. H(5 ciintiriUes, ‘ like* 
trife, thofe modes of ^riocedure which 'were 
fuitable to his primitive lituation, and adapted 
to fuch inveftigatiohs as the purpofe of his 
eftablilhment reqfmred. - ’ 

The ordinary courts ‘of Wdlrainller-haU 
have, on the other hand, extended their jurif- 
didibn beyond its imeient limits/ •’ Though 

they 
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originally did not venture to deviate from 
the rules of ilrlA law« the improvements of a 
later - age have iniplred them with a more 
liberal ipirit ; and have rendered their deeihons 
more agreeable to the natural dldatea of 
juftice. 

Thus the court of chanceiy has been gradu- 
ally dlvefting itfelf of its original character, and 
aifuming that of the courts of common law ; 
while thqlc matters have been, in the fame 
proportion, enlarging their powers, and advan- 
cing within the prectniSls of equity. 

According to Juilice Blackllone, the elTen- 
tial difference at prefent, between the chancery 
and the courts of common law, cooMs in the 
inodes of adminiilering juftke peculiar to each, 
k may deierye to be remarked, that thefe dif- 
ferences are risch as would naturally arife be- 
tween courts originally diftinguilhcd, by hav- 
ing the ieparaite departments of ftrid law and 
equity. 

1 . From the mode c£ proof adopted by chan- 
cery, all queftions which require a reference to 
the path of a party ai« appropriated to that 
court. • This peculiarity arole from an opinion, 
entertamed by early judges, that it was a hard- 

A A 4 Ihip 
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ihtp to cooapel to eVidtace, 

agaiaft liitoifeE Bwte the view iUggefted by 
e<]uity ,waa mose. Hbei»t. and zefiaiedv It ap- 
pealed unyuli 4bftt acddbidaot ihould re^iie 
to iatisfy a o^m ‘whadb be kn^ toibe weU 
founded ; and, unlefs he was confeious of hav- 
ing fraudulently wtfttoeid ^ pcrforrijancc,: he 
could fu^r no dacnage by hi&ludicaal declata- 

tiipnt , ; ■ , :'-'i ■ j . , , , : 

3 . The chancery albne Is ooajpetent for 
taking proofe by ^cotowi0ion» whew witneffes 
are abroad,. or to leave too khlgflonii or 
hindered by ago og.in^^ity frpaa attending. 
In the, Qotots of./sQitiffjfoni law* tow method i>£ 
trial by a yury yias.univer&Uy.eftafelifliod; mi 
as this forrn rcqnbied .that the . witoelTes .to^ 
be examined in , QQm!t* <toe, oi^ 

equity was indifpiiM^hle> td ;;authmito' tbeir 
examination ia alp&wcei; >'>; 

8, Inikad of; awisr^g .diissgeA for ne- 
glebing to fulil a contrad, the comt of chan-^ 

. eery has power to ordex fpCf^c performance. 
Ftom the nafrowrprinei|dto ombres in early 
t^es^ by the courts offtridl law^ we eomplaint 
was regaled unle& .t]K ’.plainti^tb^^ fufiered 
in his peonniary.intereAi and,^c(aafbqnciitly» 

upon 
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Vpon Ixcach of contra(^i nothing farther 
be daimed than rep^tion of the damage 
incurred. In a more Suitable view, it ap- 
pcaced that, every innocent and. reaionable 
purpofe of the contra^rs ought to 'be en*> 
forced{ although, perhaps, the lols arUing from 
the hiUure of performance could not be efti- 
mated in money; A court of equity, there- 
fore, was accuftomed to enjoin, that a contradl 
ihould be exprefsly fulfilled. 

4, Two other branches of power arc men- 
tioned as peculiar to the court of chancery : 
the one to interpret Iccuritics for money lent. 
This arofo fnom the prohibition, introduced by 
the canon law, of takmg intercil for the loaii 
of money; which occafioned an evafion, by 
means of what is mlled a double bond. The 
tmeconforoflion of this deed, according to the 
intention of the parties, and in oppofition to 
the words, was beyond, the Jurhdidhon of the 
onhruuy courts. ' The other branch of power 
alluded to was diatdf enforcing a truji. This, 
as 1 formerly obforved, >was intended to 
evade.* the ikatute of morimain ; and afibrded 
the ohanodior the firft ground for aifoming his 
eztraordinaiy authority in original adions. 

Conlidcring 
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Confidering the origin of the court of 
ehencery, there was no reaihn to exped that 
its jurifiiidion would be feparated from that 
of the ordinary courts by any fcientific mode 
of arrangement. It was the odspring , of 
•ccidcntal emergency.; being merely a tem- 
porary expedient for granting an immediate 
rfelicf to thofe who had fuifered from legal in- 
jufticc. Suppofing that, after it became a 
permanent and regular tribunal, it had re- 
mained upon its original footing, the advan- 
tages likely to have refulted from it.may rea- 
fonably be called in queftioa. That one court 
ihould have a jutifdid^ion accorchng to ftrift 
law, and another according to equity ; that the 
former fhould be obliged, with eyes open, to 
pronounce an unjuft fontenqe, in .conformity 
to an old rule, leaving parties to procure relief 
by application to the' latter ; that, in a word, 
the common* law tribunal ftipuld be empowered 
to view the law^fuit only upon' one fide, and 
the court of cqinty upon a di&rcnt one ; fiich 
a regulation appears in itfelf no. jefs abfurd and 
ridiculous, than its confoquences would be 
hurtful, by producing a wafte of time, and an 
accumulatioii of expences : not to mention the 

uncertainty 



OF THE COHETS OF JUSTICE. ^5^ 

uncertainty and fluctuation of conduCt arifmg 
the inaccurate and variable bouiidarier 
by which equity and law muft ever, be 
diftinguiflied. Even according to the later 
form which the chancery has aflumed. and by 
which it has appropriated cauies of a very pc* 
culiar defeription, or fuch as require a Angular 
mode of procedure, its line of partition from 
the ordinary civil courts may be thought rather 
arbitrary and whimAcal. But, however the 
prefent diftribution of the judicial powers may 
be deficient in ipeculative propriety, it feems 
in practice to be attended with no incon- 
venience. The province belonging to each of 
the courts of Weftminfter-ball appears now to 
be fettled with an exaCtnefs which prevents all 
interference or embarraflment ; and there is, 
perhaps, no country in the world where equity 
and ftriCt law arc more properly tempered with 
each other, or where the adminiftration of 
julticc, both in civil and criminal matters, has 
i freer and more uniform courie. 


CHAP 
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pf th ^ircumjancss which promoted Commircei 
and the Arts, in modem Euf 
Tope, and p^^rticularfy in England ■ 

commerce ojf the aiifiient woi;ld was 
cp;ifinc4>, in, a great ipeafure, to thq 
co^ft^ of the .Mediterranean an4 of the l^ed Sea, 
^efiatc the i^ritjion pf t^c i^^iner’s com- 
were afraid of yenturing to a 
great, diftance frojm at»d in.tho^ tiar^o^ 

f^5, fpHnd it eafy, frpali coafting ea^edi- 
tions, to. carry on 6^te|ifj.v^ tra%! ' Not to 
inention what i^ c<jr|cerning,the fleets 

Pf ^p(9%i^ 9(f ?,9^Pn?p.n, which wfi faid to 

^av^ heeit built,, iipop th|! |U{i,S^ we ^ay 
afcnbe to thi^ pawf^ of the 

Phenicians, the Carthaginians, the Ath enians , 
the Khodians, and nja^y other flates, in th© 

iflands and upon the coafl of the Mediter? 
ranean 


From 
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From thetime of Alexander the Great, VrheA 
Greece had become one cxtcnfive kingdom, 
and ‘had formed connexions with Afia, the 
two narrow feas above-mentioned became the 
channel of a more diftant commerce along the 
Indian ocebn, by which the valuable iproduc- 
tions of the Eaft were imported into Europe. 
It was in Order to facilitate this traffic, that the 
city of Alexandria is faid to have been built. 

The lattic commerce was carried on, and 
|>rdbably much extended, in the flourifhing 
^riods of the Roman empire, when the nume- 
rous articles of Afiatic hixury were in fuch uni* 
Verfal re^eftamong that opulent people. The 
decline of the Roman power tended gradually 
to diminifli that branch of trade ; but did not 
entirely deftrey it. Even after the downfiill 
of Rome, W'hen Italy had been often ravaged, 
tind'B great part of it fubdued, by the barba- 
rous natiom, there arofe upon the fea-coaft 
Ibftie confi'derable towns, the inhabitants of 
%^hiCh continued theandcilt'CoUrfc 6f naviga- 
^ tion, 'arid Rill maintained a degree of traffic 
Vith India. The road, however, to that country 
Was a good d^l changed by the revolutions 
irtid dlfcnders which happen^ in Egypt, and 

by 
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t>y the the of the Saracen empire ; fo that the 
Indian trade was carried on lefs frequently by 
Alexandria, and moft commonly by the Black 
Sea and part of Tartary, or by a middle way 
through the city of Bagdat. 

During the barbarous period that fucceeded 
the deibudion of the Roman empire, the fame 
caufe which had formerly promoted the com- 
merce of the Mediterranean, gave ' rife, in the 
northern part of Europe, to a fmall degree of 
trafiic upon the narrow fea of the Baltic. The 
inhabitants of the fouthern coafl of Scandinavia, 
and the northern parts of Germany^ being ne- 
celTitated, in that inhofpitable climate, to filh 
for their fubfiRence, became early acquainted 
with navigation, and were thereby encouraged 
not only to undertake piratical expeditimis, but 
allb to exchange with each other the rude pro- 
duce of the country. . From the conveniency 
of that iituation, numbers of people were 
drawn, by degrees, to’refide in the neighbour- 
hood, and trading towm ^ere formed upon the 
coaO:, or in the mouths of. dbe adjoining risers. 
For feveral centuries, the commerce pf the 
northern part of Europe was ingrofled by thofe 
towns, , in the fame manner as that of the 

fouthern 
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ibutfaern was ingrofTed by fome of the Italian 
ilates. As the laws relying to commerce are 
uiually eftabliflied by the general cuilom of 
merchants, it commonly happens, that the 
pradicc of nations who have gained 4 remark- 
able fuperiority in trade, becomes a model for 
iniitation to their neighbours, or fuch as come 
after them in the fame employment. Thus, 
as the Rhodian laws at one period regulated 
the commerce of the ancient world, the ilatutcs 
of Wilby, the famous cs^ltal of Gothland, in 
the Baltic, obtained a iimilar authority, and 
have ilnce been conlidered, by many European 
Rates, as the bafts of their mercantile regu- 
lations. 

In modem Italy, the maritime laws of Aroal- 
phi were, in like manner, relpeded and ob- 
ferved by the merchants In that part of Eu- 
rope *. Nothing can Ihcw more dccifivcly the 
early advances in trade which were made by 
thole towns. 

While the inhabitants of thofc different 
|)arts of Europe were thus advancing in navi- 
gation and in commer^^ they could hardly 

CiwwgoeV H«t. of Naples. 

fail 



3(5f c^ftfeuMsirA^cja wtircH promoted 

ftiil toihiAc -fome prbgrtfs alfo 
% havittg a pchi for the rude produce of the 
couiifrjr, they muft We had frequent dppitf- 
lUiiitics of obferving that, by l^ftowihg a litfli 
labour lipon their native commodities, they 
could draw a much greatei* pfrOfii^upoA the ei* 
change of them. In this manner they Y^ere 
encouraged to occupy themfelves iii working 
«p the raw material j to «*i(joird ^habits of 
indtiftiy ; and ^to make pTtdicieniey in me* 
cfaanieal employments. If “we examine tlm 
hiftoiy of commercial natloiis, thofe elpeciali^ 
of the ancient woi4d, we H»n find that this 
bas'beenthe ufuakourfeiof^heir advaheemenH 
and their trade and manufadurcs have *been 
■commonly derived fmhl a coirvehiW -mari* 
time fitWWj whfcbi%!affoWh»g^cm the 
Wefit of water-ettrrih^; bpcited^ a dilfant 
market for their |o6d8,« terhpted them' to 

. £ v.. .■>; 

The commer6e of Italy feems acbdi’^iigiV 
‘40 ihhve be<fe mmm iif 'i rapid imp^ve- 

^ &^e tWelfth 
!dnd 'thfrft6nfh*4fcnift^es7‘ihm^ bf'the TtaHih 
^wns hhdartiVbd at great perftaion in martu- 
. failures; 

Venice, 
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Venice, Genoa, Bologna, Pifa, Sienna, and 
Florence, It was from Italy that the art of 
making clocks and watches, as well as many 
other of ^he finer branches of manufadure, to- 
gether with the moft accurate method .of keep- 
ing mercantile accompts, was afterw'ards com- 
nmnlcated to the other nations of Europe. 

The advancement of the common arts of 
life was naturally fucceeded by that of the fine 
arts, and of the fciehces ; and Florence, which 
had led the way in the former, was likewife 
the firft tliat made confiderable advances in 
the ktter. That eity, after having been ag- 
grandized by trade, banking, and manufac- 
tures, began, about the middle of the thir- 
teenth century, to difcpver a tafte of elegance 
and tenement, and tp promote the cultiva- 
tion .pf letters. Charles of Anjou, who then 
oht^jnqd. the. kingdom of Naples.as a donation 
^omi the Pope, and who was, at the fame time, 
th^, feudal fevereign pf^Flprence, is laid to 
have h?en a zealous enep^ger of thefe liberal 
purluiits. .^Tbc example of t^ Florentines was 
fpop/oJlo^d ^by^tbe .p^er flato of Italy in 
pipTOrtipn ^ tradw jpncl^ manjife^mcs had 
i[alf^jt|^em to.c^ gnd op^cncc.- 

VOL. »I. ' B B 
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t*y» it is apt, at length, to produce a mori ex- 
teniive improvement of manufadures. 

We accordingly find, that, after the towns 
of Italy, and thoie upon the coaft of the Bal- 
tic, the part of Europe which lilade the quick- 
elt advances in trade was the Netherlands; 
where the great number of navigable rivers, 
which -^ivide themfelves into many dififerent 
branches, and the general flatnefsof the coun- 
try, which made it eafy to extend the navi- 
gate by canals> encouraged the inhabitants to 
employ themfelves in the manufadure of their 
natural productions. >: . 

Befide the facility of water-carriage, the in- 
habitants of the Netherlands appear to have 
derived another advantage from the nature of 
their foil. The t^pnloftconfidefabl* branches 
of manufacture, which epntrit^te to fup^y the 
conveniencies or luxui^Os of smy people, am the 
xn^ng of lineh andjof wpoilen clc^. W^h 
regard /to the former pfjthefe branches, ^at 
countiy j^ms fitted to pfofiuce the< inide' ma- 
terials in tbojgwatdft perfeetbn. ^ early as. 
the toith ,ceQi^,: yae ^accordingly 
Ehi pob^e ^had^ijhy^^ ci^c|im^tance, 

bora excited ^ maliu^cture of 

linens ; 
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linens; and. that, in order to promote an in- 
land trade of this .kind, which fuppofes that ‘ 
the commodity mull often be carried to a 
conliderable dillance, Baldwin the young, 
the hereditary count of Flande^, eftablilhed 
lairs and markets in particular towns, as the 
moll convenient places of rendezvoiu between 
the merchants and their cullomers. 

After the Flemings had made fome pro- 
grefs in this trade, and when, of coulequence, 
individuals among them had acquired fome 
Hock, as well as habits of indullry, they alfo 
endeavoured to fupply the demand for woollen 
manufactures, which requited no very different 
l^cies of Ikill and dexterity from what they 
had already attained. In this employmerit* 
however, they were fubjci^d, to greater iur 
convcn^ncy; as, s^ter {R||lhing it to any con- 
iider^lc extent, they were under the neceffity 
pf ^rc^fiag the rude materials from foreign 
nations. This obliged them to cany on a 
regular trade W*tb Spaih» and with Britain, 
the two countries of in which wool 

Was produced in- greater abundance. The 
vimwever, ^ the lovereignly of Spain,, 
tilt bfthe Z^licriand% which ;hippencd 

I 
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in the pcrfon of’the emperor Charles the fifth, 
contributed in part to rembi’ie that inconveni- 
cncy, by Securing to the latter countty the 
wool produced by the former; and the Spa- 
xiifli monarch, who law -the rude materials 
manufadured within his wn dominions, had 
an opportunity of proteding hnd encouraging 
every branch of the laboiir connected with 
that employment. From this time the Wool- 
len and liiien nianufabturcs ‘ of the Nether- 


lands came to be in the fame fiourifiiing con- 
dition. 

But while -this part of Europe ii^yed fuch 
advantages for inland trade, dt Was not eh- 
tirdy excluded fiom a lhaire iii foreign com- 
merce, by meaiis of Antwerp, and of ibme 
other maritime toWnl ih the meiglibOurhood. 
The inhabitants 'of^ftily, ' and Of the tsmtitries 
•upon the Ooalft Of ' thd fillfib, hiiving recipro- 
tally a deniand' fas' the ’i&^m^ties produced 

by degrees 
employed 
^ , a* cOnvc^ 

nient mld9ii''fti^n%'‘thc^fta oFthe Nctheri« 
landt,' tbe then6£0M^ofth^oountiy WtfU 



linen 


infuch^ dificfchf hlimaitii^' wetc led 
into i'fe^^iOr ffefc ih^s, 

in this eiteUfiVe riaviiratibnr'^l^^ 
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linen or woollen cloths, both to the fouthcrn 
and northern parts of Europe; and a fure mar- 
ket was thus opened for thofc valuable com- 
modities. It merits attention, that the opu- 
lence, thus acquired by Flanders, and the 
. neighbouring provinces of the Low Countries, 
had the fame effcd as in Italy, of giving en- 
couragement to literature, and to the cultiva- 
tion of the fine arts. The rife of the Flemilh 
painters was later than that of the Italian, 
becaufe the trade of the Netherlands was of a 
poftcrior date; and their not attaining the 
lame perfe^ion other caufes, be 

^iferibed to this citqiwftancc, that the flou- 
riihjng tra^e of that pomitry was of ^orte^ 
duraliiq;|. , , ^ 

The enequ^gcmcijt giyeii, ^ the Netherr 
lands, ! .It^a^ting, was eztpded alfo to mpfic, 
and waa produ^iye of a fimilar proficiency in 
that art. It is obferved, that the Flemings 
were acci^^med, in thjs period^ to fiipply the 
reft of Europe muiicians, as is done in 
. opr d^ys by the Itaii^' 

. Towards.!^ end of tlie lizteenth, and the 

See^eflefiMm on Peiaiy,- sad Music, by 

theAb^dvQf>s..^ ; ... 

B B 4 beginnuig 
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^|inning of the ieventecnth century, three 
^eat cviihts concurred to prod^uce a remarkable 
jevolutioh upon the ffate of tradc.and manu- 
fadures in general, and that of Europe in par- 
ticular. 

' 1. The fitft of thefe v^s the invention of 
the mariner’s oompafi ; ' Which changed the 
whole fyftein of navigation; by enabling na- 
vigators to find‘ their' way with certainty in 
the wide ocean, td undertake- more diflant 
c^ditions, and to Complete theih w-ith much 
greater quidtnefi. Wlien? this difeovay had 
been pr<^crly afceitaihed, ai^d reduOed'to 
jpradicc, thofe who inhibited the coaft of a 
narrow Ifea had no longer that fopciiority^, with 
refpedt to commerce, whioh.^h^ 
pod^eflkdi- for,’ whatever advantages migb*- 
have inifinaUexai^g naviga^tti’tmfe wcib 
.overbiltoeed i^ itif their 

Ihfta^oni, wHc,#^‘‘tt^;haj^ 

bjf thty w^finilt^^nd jcircumferiberf, 
The wljiich'i ^ettttic vtihqh tnbft ft*i 

voui^ioi ^ ^rc a'i ‘had for- 

.rh^ySiiee^; i)^a^^||} thofet. which wpre , the 
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fliores, an:d, by their diftance from pppoiite 
landsy admitted the fredl palTage to every 
quarter of the globe. 

2. The difeovery of America, and the open* 
ing of a paiTage to the Eaft-Indies by the 
Cape of Good Hope, which may be regarded 
as a cemfequence of the preceding improre^ 
ment in navigation, contributed frill farther 
to change the courfe of European trade. By 
thefr difeoveries a fet of new and magnificent 
objeds of commerce was prefented, and Eu- 
rope began to entertain the profpe^ of forming 
iettlements in difrant countries; of trading 
with nations in various cHmates, producing a 
proportional variety of o)mmodities ; and of 
maintaining an eaf^ correlpondence between 
the r^n^tbfr parts of the world. The mer- 
chants rn Italy, and of t4e northern parts of 
Gennamy, were nattually left behind, in the 
proiedntioh of thelemagnificoif views. Their 
fituation, Ifemrtaed in by the coaft of the 
Baltic, or of the iSIcdittfttmean, waa 'parti- 
cularly unfevbutabie for %at new fpedes of 
tradei * They had; befidfeS, a ifeludance,. we 
may abandon their eSA habit^ iiid 
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had been k>ng engaged, .for the new and. ha* 
cardmis adventures which were then pointed 
out; to them. Adhering, therefore, to their 
former courie, they found their profits de- 
creafe according asthe new commerce became 
confiderable ; and their commercial impor* 
tance was at length, in a great meafore, funk 
and annihilated. 

3. The violent fhock given,, by the SJ)anifo 
government, to ,the trading towns of the Ne- 
therlands, occaftoned,:Kabout this period, a 
diangc in the manufadlures of Europe, no lef$ 
remarkable than the two foregoing oircttni- 
foances produced in its commence. Philip the 
fecond of Spain embijaced the parrow Rud 
cruel policy of his father -Pharjles th^'^ftb, in 
attempting to extirpate ;thc di^rines oft Lu- 
ther \thi!Ojjghout his dominipns.; at the fame 
time thal;ji<;-added; a bigotry, peculiar to him- 
folf, whichJ^hhn thetpccpmplifhmcnt 
<d: bis piupofo hy uieafurea ryet more impru- 
denfr;3aA.^©lisafy.: of the 

l(eft9knarioii. hsd^..hec^4^4jy«Ky uoivcrfally 
fo‘^r.l!ik;thef%d^l. ,hi|(| adopted 

?hi|if»^p|f?ycd 

the 
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the whole force of the Spanilh monarchy in 
order to fubdue that fpiiit of religious inno> 
vation ; and, -after a long and obftinate ^og* 
gle, he at laft prevailed; but it was by extir- 
pating a great part of the inhabitants, and 
ruining the manu&dures of the country. The 
mod independent and fpirited, that is, the 
moft adive and ikilful part of the manu&o<* 
turers, difdaining to iubmit to a tyranny by 
which they were opprefled in their moil: va- 
luable rights, fled from their native country ; 
and, finding a refuge in other European 
nations, carried along with them that know- 
ledge and dexterity in manufadures, and 
thoie habits of indulby, which they poflefled 
in lb eminent a degree. 

Of all the European nations. Great Britain 
was in a condition to reap the moil imme- 
diate profit irom thefe important changes in 
the ftate of bommeree and manufadtures. 

Eh^nd' has long enjoyed the* peculiar ad- 
vantage of rearing a ^^eatCr numhd: of ihe^ 
and piodneing hergler quantifies* of 'Wool» fit 
for manufacture;' than mod other parts of the 
world. ;Thfs is probably- dwivisd. fionr^the 
fliatnds'C#the counti^,''^i^ hgwatopait 
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of k is {^ntifully ft^plied with moifture, and 
from the moderate tempeiatiire of its climate ; 
bpt^f which circum;ftai:ices appear/avourable 
^ ihe produdion of paihire^ and to tb^ pro- 
par culUvation of ikeep. But, whatever be 
the cauies of kj the fad is certalni that, Spam 
eitepled»‘ no ether country, can, in' this, par* 
ticular, be brought in competition with Eng- 
land. Particular - menticm.'is made of the 
&igliih wool, even wi^ |hitaii| was a Bo* 
n^n province r.aud, in the..^cly{'perioids of 
ow hiftpry^ the eiports^^of that edmmo* 
dky was a confiderable ariicle^of commerce* 
What is remarkable, the En^iBi wbol of fot^ 
ma tiipcs appears to have; been -of a finer 
quality than the prefoit ; imd there is even 
leafbn to bdieve that it rf^.-^Id:fupeFior to 
the Spapifh*. Of this extia^dihary fad it 
feeisis difScult to give anjf^tki^^ ai$;co<snt 
I ain credi^y. infomied^ lhds>i?i4^ve* 

^ ipade ^ late !;ye^iin , tte .^fbire- 
|pd><hBdil of Etig^a^, i^vp the 

^alily of. jjy thd increafe 
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of the quantitjr^ tliej hare fufficiently indem- 
nified the proprietbrt. 

By pdflHSng the raw materia! in great 
plenty, the Englilh app^r to hare been incited, 
at an early period, to make Tome attempts to* 
ward the ihbrication of it. The. -woollen 
doth of England is takeh notice of while the 
coimtry was unjder the dominion of the Bo* 
mans. The dilbrden which followed while 
the Saacbns wd^e filbdning the country, asad 
during the fubiequent ravages of the Danes, 
gave great intertuption to manfi&duses; bn^ 
alter the Norm^ eohqueft, and parti* 
tculariy in the rei^s Of - Henry the third and 
Edward the lirft, that of ^ 'woollen cloth ap- 
pears to have: becothe an objeft of attention: 

The fiourilhing reign of Edward the thud 
Was eictremdy favourable to improvements; 
and that enlerpriling monarch, notwithBand* 
ing hk ardour in the purfuit military ^oty, 
■kas attenri ve to reform’ the intetnal policjr of 
the kingdotn, and'gare particular encdura^- 
toent to woolldh fnahufa^lure. He in- 
vited aadpioite&ed foreign maniifofturers; and, 
in, his teij^, a-ntfinboi!'* of WlMdOrt 

with H^ir familiesi- cUhe add' fettled In £ag- 

iand. 
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land. An aA of parUament was made, which 
prohibited the wearing of foreign cloth ; and 
another, by which the es^itation of wool 
was declared to be felony. Thcfe regulations, 
-however narrow the principles upon which 
they were built, were certainly framed with 
riie beft intentions ; but they ccaild have little 
ornoeffed, as; the Englifli, at that time, were 
neither , capable of manufoduring the whole 
of their wool, nor even of fupplying their own 
demand for woollen cloth. The crown, there- 
fore, in virtue of its diipehiing power, was ac- 
Cudomed to relieve , the raifors of wool, by 
gmnting occalionally, to individuals, a licence 
for eiqiortation ; and, as a difpenfotion in this 
cafo was abfolutely neceifary to procure a mar- 
ket /or;thc commodity,, it became the fource 
of a revenue to the fovereign, obtamed a 
price for -every licence which he bellowed. 
^Tho woollen trade of England made con- 
fiderablejdvanccs in.the reign of .Heniy the 
fcv«nth,rwben, after a long courfo pf civil dif- 
fenfioii, the people fhegani to enjoy tr^quillity 
leader a isrho fayoared and;pidte<£fod the 

ariliof pea(^. ; vAbontM^u timowere fet on 
coeifo wiKdkttm 

Ihire; 
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fhire ; particularly at Wakefield, Leeds, and 
Halifax ; places remarkably well adapted to 
that fpecic's of work, from the plenty of coal, 
and the nnm(;rous Iprin^ of water with which 
they are fupplied. 

The extcnfion of manufa<^ures, about this 
period, became fb coniiderable as to produce 
an alteration in the whole face of the country ; 
and, in particular, gare rile to improvements 
in hulbandry, and in the different arts con- 
nedcd with it. The enlargement of towns 
and villages, compolcd of tradefmen and mer- 
chants, could not fail to tncreafc the demand 
for proviliqns in the neighbourhood, and, by 
enhancing the value of every article railed by 
the farmers, to advance the profits of their 
employment. From this improvement of 
their circumftances, the tenants were foon 
enabled, by offering an additional rent, to pro- 
cure leafes for a term of years ; and the mailer, 
whole daily expcnces were idocreafed by tlK 
progrels of trade and luxury, was content to 
receive a pecuniaiy coitipenlation, for the I'ofi 
of that authority over his dependants, whllfli 
he was bbltgcd to rclinqdifh. Thus the frit- 
4bm and kidependcncc, Which the mercantile 
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n^nutatturing people derived from the 
nature of their employirientx was, in fome mea* 
fure, communicated to the peaiantry ; who, 
inljead of remaining tenants at will, were fc- 
cured for a limited term in the polTelHon of 
their farms. 

In conleqnence of thefe changes, the num> 
her of villeins in England was greatly dimi< 
nilhed, in the reign of Hemy the feventh ; 
and before the acceiHo.n of James the iirft, 
that clafs .pf men had entirely difappeared. 
Without any public law upon the fubjeft, 
their condition was gradually, improved by 
particular bargains with their mafter; and, ac- 
cording as their opulence enabled 4;hem to pur- 
chafe higher privileges, they acquired longer 
leafes, or were converted into cppyhoJderSf or 
freeholders. 

.As, from this time,vthe Englilh continued, 
^with unremitting ardour, .to profecute* their 
improvements, md were continually advancing 
m opulence, .as welf as<in ihiU and dexterity, 
and in the habits of induftry, it visas' to be ex- 
peded that, in the long run, the poflefllon of 
the rufie material of the woollj^n- tnanufac- 
would give them a manifeft, fuperiority 

in 
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hi that branch of bufirrds, and pat it in their 
pOtver to underieil other nations who had not 
the fame advantage®. 

In the reign of queen Elizabeth, thatfevere 
blow, which I foriheriy mentioned, was 'given 
:o the trade of the Low Countries ; by which 
ivery branch of mariufadurc was greatly im* 
paired, and that of woollen cloth was totally 
deftroyed. Thus the deftro^ion of the wool* 
len trade of the Netherlands happened at the 
very critical period, when the Englilh were 
come to be in a condition of turning that 
event to their own emolument. The manu* 
fadturers who had been driven from their na* 
tive land found a welcome refuge from queen 
Elizabeth ; and the greater part of them took 
tip their refidencc in England ; lb that the in- 
hidiitants of the former country became, ih 
the toigheft degree, inftrumentaHn promoting 
the trade of the latter ; inftead of rctarding'or 
depfdffing it, by that foperiority of indullry 
and ftill, and that unintertbpted polTcffion of 
the mkricct which they had long maintained; 

' Itt'^itt, tftc'Only other country of Europe 
<njoyii|g fiteiilar ' advantagcS'to.thOfe of Eng- 

VOL* ii. CO 
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land» tbe^ ioiprovement of the woolleti'matits^ 
fadtirfr'.#a9 prevented by a variety of ccmcur- 
rin^ t(^<hiin^nces< Hie rooted animofity be« 
tween the profeflbrs of the Cbriftiati and Ma^ 
hometan religions, henlhed by the remem- 
brance of many ads of crueky and opprelTion, 
had eicited Ferdinand of Arragon, when ha 
became mafler o£ the country, to per&cute 
the Moors, the only kdiiftrious part of the 
inhabitants. !h a fubfequent reign, they were 
entirely extirpated. The fame imprudent and 
badiarou's policy interrupted and difcouraged 
the trade of the Netherlands; and, after tlieic 
two fatal events, the fudden importation of 
j^ld and tilver into Spain, in confe(|uence of 
the poii^firon of America, cctoplrted the de-* 
ihiidion of ihdidiry among' the peofde, 
railing hidiyiduals.tolbd(ienwesdth>4nd ink- 
ing them ddjnlb the (low Mid di^imt 'fetnmf 
cl^ttadB atid rhamifadaies. ' 

'0pcm the ruiii<^ the Spa^Bi ^otherkitt&» 
mm 'i^abiifhod the te woollen mnno&c- 
ttnea of Wiltftdre^ and '&ttte ’Of the neig^ 

lliole’^akt of^ Englkhd 

and 



COttME&CE, IfAlfUEAClru&ESj kc* 387 

and in which the ruperior quality of the wool 
was moft ttmarkahle. The ifpid improve* 
ments in that great branch of nianufadure> 
which became confpicuous in £ngland> had a 
natural tendency to introduce other bnncbes> 
more or lefs conneded with it ; and, when a 
great body of the people had acquired it^uftry 
and ikill.in one fort of employment, it was 
not very difficult, as occaiapn required, to ex* 
tend their applicatimi to other trades and pro* 
feffions. 

While thcfe circumftanccs bcftowed upon 
England) a fuperiority in manufadhuei, (he 
b^an to enjoy advantages no lefs confpicuous, 
with reg^ to navigaticHL and commerce. 
When the pe^le of Europe had become qua- 
lified for extenfive naval undertakings, the dif« 
tance of Brinun from the continent, and her 
fituat^ asan iflandy afforded her a fuperiority 
to moH o^er Countries in the number of fuch 
harboitn as have a free communication with 
all (nuts of the globe, infular fituation 
, was, at the &mc time» no lefs advantageous 
with to inlatid t«de, from the nume- 
looshayi and nvitl) which, by'interieding 

cc 2 the 
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the countiy in different pldces, extended the 
bene^t of water-carnage to the greater part of 
the dnhabitants. As the bulk of the people 
b^caitie thiis familiar with the dangers and vi- 
ciditudei incident to thoie who live upon 
water, acquired habits which fitted them 
for a feafaring life, and rendered them dex<» 
trous in thofe arts which are fubfervient to 
navigation, the great inftrument of commerce. 
In tfieie. circumftances, there has been formed 
a numerous body of tailors, equally prepared 
fbr . commetcial and for militai^ enterprifes. 
Asj in the early ttate of the feudal nations, the 
great body of the peojdc were, without labour 
or expence, qualified for all the lervices of the 
field ; fo^ in Britain, a great proportion of thd 
inhabitants, after the advanoement of com- 
merce j becache a tort of naval inilma, ready, 
upon all decafions, for the jeqotpnireirt of her 
fleets, and, without nao^atim 

0^4, , other {»ecauta<»is :of the legillatiare^ 

fully fu^^nt fin* the (h^imee of the conntiy* 
t The^advAnti^esf however, were rendemd 
more firaifleandpenaiineiithylh^^at extent 
of this fu|Mmor^t^ othetf 

itpoo 
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upon the globe. This, - as it uaitcd the inhat 
bitants in one great (late, made them capaUe 
of exerting a force adequate to the prote£lioa 
of its commerce and manufactures. - To the 
extent of her dominions Great Britain is inr 
debted for her longrcontinned profpprity. The 
comrnercial ilates, both, in ancient and mo* 
dern times, which were formed in iflands of 
fmall extent, have been frequently overturned 
in a foort time, either by the jealoufy of neigh- 
bours, or by an accidental collifion with more 
powerful nations. The prefont combination 
of European powers againft Great Britain, de- 
monftrates the jealoufy which a national fupe- 
riority in trade is likely to excite, and the 
force which is neceffary to maintain that dan- 
gerous pre-eminence*'. 

That the government of England, in that 
period, hadalfo a peculiar tendency to promote 
her trade and manufedhires, it is impofliblc to 
doubti As the inhabitants were better fccurcd 
in their property, and protcifted from oppref* 
hve taxes, than in any other European king- 
dom^' it n|j|^*tural to^ fuppofo that their in- 
wriften before the peace in 17*1. 

C C 3 
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duftiy 1 n^ excited by the certain profpeA 
enjoying whatever theylhould acquire. Though 
tbe .Englilh conftituticRi was then deftitute of 
inany improvements which it hag now hap- 
pily received, yet, oottjpared with the other 
extenfive govcmmcnts of Etaope in' that age, 
it may be regatded as of liberty. 
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CHAP. IX. 

Of Henry the Seventh.— -Circumjitmces whset^ 
in his reign, contributed to the Exaitathn tf 
the Crown.-— Review. <f the Government if 
this period. 

I N the rctgn of Henry the ieventh, the 
power of the crown, which had' been gra- 
dually advancing from the Norman conqueft, 
was exalted to a greater height than it had 
formerly attained. The circumllances which 
produced this alteration, either aroie from the 
general flate of the country, and the natural 
tendency of its government; or were the con- 
fequence of fingular events, and occadonal 
conjtuidures. 

1. The iroixovements in agriculture, and 
in trade and manufaduits, which f^ppeared lb 
conlpictioully from the acceil^n of the Tudor 
family, contributed, more than any other cir- 
cum{ianod|i|p increale the influence and au- 
thority of vK cfown. ^ tbele inlpiovements, 
perfons, the low« clafe were le^ to the ac- 

^ c 4 quifition 
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quifition^or different privilej^es and 
ties : inftead of retnaitiing in the idle ftate of 
retainers, they fduind'tcnipfeymcnt either as 
farmers, who/ paying a: fixed rent, were cx- 
3ftiipted from the arlMtrary will of a matter, ctf 
«s tradefmen and merehantSi wfao^ at a dif> 
tance. from any fijpci^, Were emiched by 
the profits of their induttry. Thefe circum- 
ttances: natnraliy produced that fpirit of indc- 
pendeitoe> which is ^^ivoctri^le to civiKHt* 
bcrty, a®d whichi,. in aftet timea, exerted itfelf 
in oppofition to the power of.tbe crown. But 
fuch was the fituation of the great ibody of 
the people, inpon * their firft exaltiatioo* that, 
inftead off<ttenipting to deprefs, they were led 
to fiipport thci politiaU inttuenceMof 'the mo* 
narch^ His protedion they ^had' fqcineyl jt ex~ 
perienced, in oppofition to ithofeKf^eat .peo- 
prietors of land m ^etr aeighboorhood^ -hy 
whom they bad heei^joppiefl^^imd Mfho ftill 
were endeavoiiiaog lo « 'in • ^ful^c* 
tic«;^ 'N!i^tthttmdifig4i^ <ehaf^ of theif 
conditioBi^ powep was not ih .di^Hihed 

as to eiitbie 

wkhftand thde from 

! theip ;ibriner?ha^ee^ '1inllM>-ti > dan* 

gets 
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gers and difficulties which were not yet en* 

tirely removed, ,t&ey wlhered to the fove* 

reign as their natural protcdor. In this pe*- 

coliar ftate of things, the interest of the crown 

coincided with that of the great body pf - the 

people; while the ambition of the nobles ap* 

peared equally inconfiilent with both. To 

humble tbc ariftocracy • was therefore the 6x& 

aim of the lower order of the inhabitants; 

but, in their attempts to deftroy two or three 

hundred petty tyrants, they incurred the 

hazard of railing up a iingle one more power* 

ful than them all. ■ 

This union of the crown with the great 

body of the people, at the fame time that it 

primarily cncrcalcd the authority of the mo* 

narch, contributed indirectly to preferve the 

undent privileges of padiament. As the houfe 

of commons^ which daily vole to higher con* 

fideration, was in the intereit of the king, 

• 

and lifually ifupported bis meafures if nc^. ex* 
tremdy oidious and oppreffive, be found it 
expedient lO' call fseqiieQt, meetings of that 
adeiiibly«||^hua the vdy power, Wfhich the 
interpoiidiM parliament were cakjulated 
IQ rdillai% invited and pjmniipted thU nation^ 

council 
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codneH to excrcife ks rights-j ^bccaiife, in the 
esiercHe o^them; dif^cd to gratify the 
indication or hafnoQr of fovereign, who 
re^rded iwcifeit cdW^ieaee naOrc than the 
future e^eds of exam^jk. 

The fame views of ktereft, which led the 
king to call frequent fiieetings of parliament, 
induced him to beftow additional weight upon 
thehouk ofOommons, by enetoaiingthe num» 
ber of ft!f'%a^bers. thi« puipoft,’ many 

fmall towtiB, upon the dcnicfne of the thrown, 
wenekcorporated, and ii»/^died' with all the 
privileges of royal boroughst ' in confequence 
of which tbeyljccaTnc entitled to fend* the 
cfual number of burgefres ta^parliamcnti In 
other towns, witfdi bad anckntlyr.bemkcor- 
porated,^ but whicli’hafilof% tu^dled tofend 
repd»i£atke3,t|ihat4blig8tkih vm miiewed 
and infoteiqdi Theipnoitr dtfdtiroieflniigftifi- 
csfbiitheife borom^hsia’eiie, ^n^ftromotodmoF^ 
effe^Iiy the'debgn 
citttied; iiteing fb 'Biueh <i^e 
fepon il|#ihe: twoie likdy! to 

his 

‘^kdHon. 

'fikPtng/.thfe, the^-r 1 \idi||',. 

^te« 
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after that of Hcniy the fcvcnth, and cVcn 
upon the acceflion of the Stewart family, this 
expedient was put in praftice to a great extent, 
and apparently with great liicccft, Henry the 
eighth reftored, or gave, to tvvclve counties, 
and to as many boroughs in Wales, the right 
of ftnding, each of them one reprefentativc. 
In other parts of his domain he alfo created 
eight new boroughs, requirii^ two delegates 
from each. Edward the fixth orcated thir- 
teen , boroughs ; and reftored ten of thoft 
which bad gii^en up the right of reprefenta- 
tion. Mary created ten, and renewed the 
ancient privilege in two. In the reign of 
Elizabeth, no fewer than twenty-four parlia- 
mentary boroughs were created; and ftven 
were reftored. Jamca the firft created fix, 
and reftored. eight. ' Charles the firft reftored 
ninei From each of thefe boroughs two rc- 
preientatives appear to have been admitted*. 

• circuiuftancea now inenrioncd will, in 

a gfi^t' meaftire, acebunt fbr that very unequal 
icprcfentaticm inpaTliafneot, which has been 
ib often 9^d fo-jtiftly complained of. No 
view cd national utility could ever have pro- 

See Sbtitia Pariitoehtafia, by Brtwne WlBh. ^ 

duced 
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doccd <0 grpfi an abrurdity. But, a». the 
king had an intereft ip ^ugu??nl;ing the houfe 
of copjinons, ip order, with their afliftance* to 
counteraft the influouie .of , the peers), fo b^ 
multiplying the huail, ipid mfigpi^ant bo- 
rpugbs, he fecufed.a more opmerpus party in 
that houie« and wa? ,9iwbjed,, with greater faT 
cllity, .to over-rule its determinations. 

The. pccurrenccs, .which <.bad preceded 
the, accc^3|oa pf flenry the^jietenth, and the 
general difpofitipn which thcfe< had produced 
in the natipn^ were Ijkewile highly, favourable 
to the intereft, of the monarch. Puring the 
long and blpody civil, war between, the houfea 
of York and f^ancafter, every pcrfpn of dif- 
tindion had beep engaged ,jLp fuppprtipg. ppc 
or other of the co,mppt4ora ; .apd, frqm^ the 
various turn^ o,f,fortppc' i^^ 
grefs pf the tc% had aftcrpatejiy ^^len updet 

the ^we, , Mi 

termipatiop of^th® 4iCpvyt?^ W’y ,9C the^gi^t 
famihe^s all^pf 

ipuchexha^i^^ aij4 .The dimity 

®f th,a .ia*p® 

.l^ep 

membered 
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tndnibered as thoie of the nobility; and, upon 
the rtftoration of public titmquillity, the nu- 
merous rcfourccs of the monarch, Which were 
all direded to the fame ol^cflir afforded him 
great advantages, in extending his authority 
over a broken and di^ointed ariftocracy. Dur- 
ing the alternate government of the two con- 
tending branches of the royal family, the par- 
tizans of beth had probably occafion to think 
their fervices undervalued; and to be dif- 
gufted with the fyftem of adminiftration 
which prevailed. Henry the fixth, in whom 
the lintt of Laneafter forfeited the crown, 
had, by Ws incapacity, excited univerfal con- 
tempts The crimes of Kicherd the third, the 
hft mnnarefa 6f the houfc of York, had ren- 
dered him the object of hOrrdr and deteftation. 
Time uid exfpehence had gradually abated 
the iteal of ^arty .; dnd the nation, tired in 
waftiitg its blood and treafurc in fo unprofit- 
abks a quarrel, was become willing to adopt 
any'iyftcm that pramii^ a removal of the 
preieht diforders. HWitf the feventh, accord- 
iogly, (Earned the ctown by i fort of eom- 
pro^ih betweett* the two parties; being the 
acknowlcf^ed head of the heiiie cf Dan-' 

caller ; 
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cafter ; and having come under a foletan en- 
gagement to many EUzabetfa, the daughter 
of Edvrard the fourth^ and now heirtfs of the 
houie of York. In that cdtijundakre a better 
bargain for the Yorkifts, or one ttiofc Kkely to 
promote the ^neral intercft of the nation^ 
could hardly be expeded. Henry was the de- 
liverer of his country from the tyranny of Ri- 
chard; and appears to have been the only p^^ 
ion poUejUed of fuch credit and influence, as 
were neccflary to hold the fceptre with fteadi- 
hefs, and to create the expedation of a quiet 
and permanent reign. The feme views and 
difpofitions which had cftabliflied this prii^ 
upon the throne, were likely to produce a 
general fubmilFion to his authority, and aver- 
lion to every mflifure which might ocdaflon 
feefb dilhirbance, or threaten once moio^ to 
plunge the natiml into the flirmer calamitiet, 

, 3. The perfohal ^feafadiei of Ifcnry was 
calcuiaied for impiovtng,«to the utmo^ ithe 
adyantages which, he donved from his pecuhiir 
fitnacbn. ' 1^ lemarkaide ibr ^ibrillianoy 
of«h^ t^ofirdrfheiexieiSt#hfe ge^^ than 
fltri'lh'e lgflidity;0|^ie|tsdgSiieat| be ^icovexod 
iftieQaiiidtt ^bwn 

terefl, 
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tcrdli and unrerqitting afHduity and vigour in 
promoting it. His grieat objcds were, to 
maintain the poiTeffimi of the throne, to dc* 
preis the nobility, and to exalt the preroga* 
tive ; and theie he appears to have invarbbly 
purfued, without being ever blinded by palTion, 
relaxed by indolence, or milled by vanity. 
Cautious in forming no viftonary or dillant 
fchemes, he was refolute in executing his 
meafures, apd dextrous 'in extricating himfelf 
from difficulties. In war he difplayed adivity, 
valour, and condud, and was fortunate in all 
his undertakings; but he feems to have en- 
gaged in them from ncceffity, or from the 
profped of emolument, more than from the 
defire of procuring military reputation. Full 
of iufpicion, he admitted perfon to hia 
confidence; but aflumed the entire diredion 
of Cray public department; and was even at- 
tentive to the moft minute and trivial con- 
cerns. His minifters were generally ccclcfi- 
aftics; oar men of low rank; and were employ- 
ed as the mete inllrumentsof his government. 

The jealoufy which H<^y difix)Tcred of all 
die friends of the York family, and the fcvc- 
ritjr with: 'which h(f them# havp.ljccii 

usually 



4bd EJtAL'f XTWlJ Of CAOwif 

ufually ' ceniured as illiberal and impolltidi 
To the pfaifc of liberal views and ftntiments, 
this monarch had certainly no claim. But. 
that this plan of Condud was contrary to the 
piaxrms of ‘found policy, may perhaps be 
doubted. When a political junto is fo much 
brohen and reduced as to be no longer formi- 
dable, prudence feems to require that its mem-* 
bers ihotild not be pointed out by invidious 
diftindlionS; but that, by gentle treatment, 
they Ihould be induced to lay alidc their pe- 
culiar principles arid opinions. But when the 
individuals of an unfuccefsful party are ftill 
poiTelTed of fo much power, as to afford the 
profpedl of riling to fuperiority in the ftate, it 
is vain to exped ^at their attachment will be 
fecured by matE of confidence and favour. 
Hope co-operates with refentment, to keep 
afivc the fpirit of op|fdfitiod ; and the par-* 
ticipatiott of honours atid emoluments is only 
fisrhifiiing them with weapons for the de-* 
flfiiifiion of their political enemies. . Such Was 
the fituatbn td' die numerous adherents of the 
hovdb of Ybrhi' Thty^ha^, indecd> yielded 
l%theeiigdikiy*of "the' times; but they were 
of and were far 

from 
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from being thoroughly reconciled to the ad* 
vancement of a family which they had fo long 
oppofed. 

From the imputation of avarice the cha- 
tader of Henry cannot fo eafily be vindicated. 
That vice, it fliould feem, was equally pro- 
moted by thofe habits of minute attention for 
which he was noted, and by the circum- 
llances of the crown during the period in 
which he lived. In the prefent age, when 
the chief fupport of government is derived 
from taxes, and when it is regarded as a duty 
upon the people to fupply all the deficiencies 
of the public revenue, the dilpofition of the 
king to accumulate wealth would be a moil 
extravagant and ridiculous propenfity. But in 
thofe times, when the private eftatc of the 
fovereign was the principal fund for defraying 
his expences, and when every new exadlion 


from his fubjciSs was deemed a general griev- 
ance, he had the fame intereft with every 
other individual to ^pradlife oeconomy; and 
his love of money might be in reality the love, 
of independence and of power. -In all coun- 
tries, accordingly, in which commerce and- 
the arts have made little progreiSi it becomeS' 
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the aim of every -wife prince, by frugality in 
time of peaces to prepare for , war by amaffing 
a trcafure. ** Whereunto,” fays ray Lord 
Bacon, in his character of Henry the ieventh, 
** I ihould add, that having every day occafion 
'' to take notice of the necefiities and fhifts 
" for money, of other great princes abroad, it 
" did the better, by coraparifbn, fet off to him 
'* the fedieaty of full c<^en/^ ’ 

The life that might be made ’of the ad* 
vancement of the commons, in rahlng the 
power of the crown in oppedition to that of 
the nobility, feems not to have efcaped the 
penetration of Henry ; and in the fiatotes 
wdiich pa0ed in his reign, we dilbover the 
policy of the monareh,.co-openKting with the 
natural improvements of foeiety, in iKminilh- 
ing the influence of the aitftoetacy* 

The artifice entail^ idhiefed e^^ual 
by a ftatute, in the reign of BdaNird the firil, 
had for a long ‘time prevented the barons from 
difihembortngtiietr -eflxtes/’ ,. But the general 
|»openfity to alienation, arifmg from the ad- 
vaiiceniBnt . Commerce ahd' iiMxmia^res, 
b^pame at ^lei^b fo ftroog, that it could no 
Ica^ be .withftobd by^ fweh unnatural re- 

flraints. 
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' ilralnts. When a law is diredly contrary to 
the bent of a whole people, it muft either be 
repealed or evaded. In the reign of Edward 
the fourth, the device of a common recovery, 
that is, a colluiive judgment by a court of 
juftice, was accordingly held fulHcient to de- 
feat an entail. For the fame purpofe, the 
ingenuity of lawyers had fuggefted the ex- 
pedient of a ^ne, or colluiive agreement, en- 
tered upon the records of a court ; to which 
Henry the feventh, by an aft of parliament, 
in the fourth year of his reign, procured the 
fanftion of the Icgillature. Thus, by the 
diifolution of entails, an unbounded liberty 
was given to the alienation of land ; and by 
the growing luxury of the times, a great part 
of the wealth, which had been artificially ac- 
cumulated, in the pofleffion of the nobility, 
was gradually difiSpated and tranferred to the 
commons. Whatever might be the ultimate 
coniequences of this alteration, its immediate 
effefts were undoubtedly advantageous to the 
monarch. 

The wealth of the barons .being lefifened, 
while their manner of was becoming 

m<M:c apenfivCy they were laid under the ne- 

o D 2 ceffity 
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ceiTity of reducing the number of their mili - 
tary fervants. This change in the fituation 
of the nobility, fo conducive to the good order 
of the kingdom, parliament had repeatedly 
endeavoured to promote, by prohibiting their 
keeping retainers in liveries, for the purpofe of 
afiifting them in their quarrels; a regulation 
which Henry is faid to have exerted the ut- 
moft vigilance and activity to enforce. 

Many other regulations were introduced in 
this reign, by tending to improve the police, 
and to promote the induftry and the impor- 
tance of the lower orders of the people, con- 
tributed more indiredly to the fame political 
changes. 

From thefe concurring circumftances} the 
prerogatwe was, no doubt, confidcrably ad- 
, vanc6d, after the acceffion of Henry the fe- 
venth. Its advancement, however, appears 
not fo much in the affumpti^ of new powers 
by the monarch, as in the different fpirit with 
which the. .ancient powjsrs br^an to. be’ cxcr- 
cifed. This will be evident from' an exami- 
nationrof thqie;djilemnt branches of govern- 
mi^nt which had thtn appropriated to 

tl^^kiqg,, wd. .to ;tbe ^tii^ -ai^ 

The 
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The legiflative power, in conformity to the 
ancient conftitutiop, was, without all queftion, 
exclufively vefted in parliament ; as the exe- 
cutive power, that of declaring peace and war, 
ot levying troops,* of commanding the armies, 
and, in general, that of providing for the na- 
tional defence, was committed to the king. 
There were two methods, however, by which, 
upon fome occafions, the king evaded or 
encroached upon this power of parliament. 

When a ftatute prohibited any aftion, or 
enjoined any rule of conduct, the king, as 
reprefenting the community, might remit the 
penalties incurred by the tranfgreffion of it. 
From a ftep of this nature it was thought no 
jonfiderable ftretch, that he Ihould prevloufly 
^ive to individuals a difpenfation from the ob- 
fervailcc of the law ; iince the latter feemed 
to be* nothing more than a different mode of 
exercifmg a power. which he was . univcrfally 
.allowed to poflels.- To. pardon a criminal, 
after be has been gubtjyiisHftdecd Icfs dangerous* 
to focicty’than to 'give a' previous indulgence 
io the commiflldn of crimes ; but in a rude 
age, this difference, was lijicly to be overlook- 
ed. Hence tlie or^m of the difpenfiag pmer\ . 

D D 3 which 
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■which was early cxerciled by the fovereign; 
and which, as long as it was kept within a 
narrow compals, appears to have excited little 
attention. By degrees, however, theft extra- 
ordinary interpoTitions of the crown were 
multiplied, and extended to things of greater 
importance; and in ftme cafes, inflead of 
granting a mere exemption to particular per- 
ibns, were at length carried ft far as at onoe, 
by a general ^difpenfttion, to fulpend a]l the 
effeds of a (latute. This laft exertion of the 
regal power,' which ■was of much greater 
magnitude, appears to have been, in ftme mea- 
fure, GonOealed under the maik of the former; 
and' had never been avoiw^ as . a diftind 
branch of the prero^tive*. It was indeed 
impolfible that the padisunent could admit 
fuch a claim, of the fover^n, without fur- 
rendering to him its kg^flitfive authority. 

* See the trial of the Bhhops in & rrigli of James II, 
hi the coone ef that trial, W which aB the lawyers cifemi- 
seace were «agaged^ asi4 iceia^^ every {Nwt with 
f;reat ffi^emeia, it k asserted by thecwmsd fer the bishops, 
and not* eonbridicted . on the other side^ that from the 
Kerman canqttat, .nntO the aoeesrion of the house of 
Stdwart; a general pMieriaf or disjienring with 

. dkiwrs ladiiever bemduilti^ dnneg^by crows. 

The 
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The general rufpenfion of a lav«r is equal to a 
temporary abrogation; and therefore can only 
proceed from the fame power by which the 
law was made. 

But the difpenting power of the crown, 
even in favour of particular perfons, had been 
virtually, difallowed and reprobated in pajr* 
liament. In the reign of Richard the fecoqd^ 
a power was granted to the kiQ£ pf making 
Jucli ftifferoncet touching the prcmfon 

as fhould feem to him reafomhle and pr^table. 
But this Ratute, at the fame time that it im- 
plies his having, of himfelf, no fuqh authority, 
allows this power only until the next parlia- 
ment; and contains a protedation, that it is a 
novelty f and that it ihall not be drawn into 
example for the time to come*. 

* Tfai® statute, vh**^h passed in tile fifteenth of Richard 
the second, is as follows: ** Be it remembered, touching 
" the statute of iVwfitor/, that Ae commons (for the great 
“ confidence which they have in the person of por lord the 
king, and in fhs mostexoeUdsit knos^edge, and in thfe 
“ great tenderness whkh he hath for his crojni, and the 
rights thereof, and also in the noble and high discretion. 

** of the lords) have assented in fiiU parfiament, that our 
*' said IcHdthe king, by advice and assent of the said lords, 
tfuy meie suei tj^raneet toueUt^ the saii sMaUt et thM 

D B 4 '«*» 
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As the king attempted, in Tome cafes, tq 
Interrupt the courfe- of the ftatutes already 

seem to him reasonable aiid profitable, until the next parliamcfft, 
“ so as the said statute be not repealed in no article thereof: 
** and that all those who have any benefices 1^ force of 
“ the said statute, before this present parli^unent; and also 
thfitall those, to whom any aid, tranquillity or advantage 
is accrjjed hy yuitwe of the s^id stfitute, of the benefices qf 
holy chinch j[^f yrhich they were heretafore in possession) 
“ as well by presentation or collation of our lord the king, 
as of the ar^nafies or religious persons whatsoever, or by 
any oth^iRialla: or way whatsoever; may freely have 
’•* and enjoy thepij apd pcaceably conlinuc their possession 
“ thereof, without beipg ousted ther^^ or any ways chair 
“ lenged, hindered, molested, disquieted, or grieved here- 
“ after, by any provisors or others, against the form' and 
** effect of the statnte aforesaid, by reason of the said suf- 
ferance, in any time to come. And njbrtover, that the 
« said commons may disagree,, at i^^xt^parlisunent, to 
“ this sufferance, and fully resort to the said statute, if it 
shall ?ecm good to them to doit: Tnthprrf«/arw«, tjiis 
" aswnt, whiC^i is i'nvbelty, aflff harf hirt bden dpne beforp 
f* this time, he not drawn into ■ esust^to-- or. e^nseepuenc^, for 
f*time to come. And they prayed our Jkird the king, 
*^‘that tbe’jprotestation migfit be entered of record in the 
** i-oll ofpjuliament V and the lyhg grante*! and command- 
^•'edtd db it^ ' r 

* *liid stA^e ti'llfirivttws |iad prohibited, under severe 
9*^ acccptjn^^ejpclesiastical benefices 
tod^.»'ev|dwt tfiat,by thejwesent act of 

parliament. 
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made, fo he endeavoured, fomctimcs, by his 
/Commands, to fupply the place of new regu- 
lations, In the charader of chief raagiftratc, 
he aflumed the care of maintaining the police 
of the kingdom ; and, in order to put his fub- 
je<5ls upon their guard, fo that none might pre- 
tend ignorance of the duties required of them, 
he frequently iifued proclamations, with rc- 
fped to thofe rules of condud which he had 
occafion to enforce. But as thefc command? 
of the fovercign Wfre not always confined to 
the mere execution pf the laws already in 
being, it was not caly for the people large to 
diftinguifli in what cafes they exceeded that 
boundary, or to determine the degree of obe- 
dience to which they were ftridlv entitled. 
As, however, feW' would be willing to incur 
the king’s difpleafurc by calling their validity 
in quedion, the royal proclamations were al- 
lowed to adv^e in authority, according to 
the incrcafing infinence and dignity of the 
crown. In the reign ot ficnry the feventh, 

parliament, it was intended that the king should dispense 
with tW statute in favour of particular persons only, not 
that he should all at once ^spend the cfiect of it. Even 
llus dispensation to individuals u tsrmed a novelty, 

‘ ' they 
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the/ roie to higher confideration than they had « 
poiTcfled in any former period. But even in 
this reign, it is not pretended that they had the 
f<Mte of laws ; nor does it appear that they were 
made effedual by the ordinary courts of juftice, 
2. Under the legiflativc power was included 
that of determining the rules by which the 
people Ihould contribute to defray the expence 
of govettiment. The right of impoling taxes 
•had thereftiire been invariably claimed and ex- 
ercifed by . psarliament. But, in order to -pro- 
cure money, without the authority of that 
aflcmbly, the king had redQurfe to a variety of 
expedients. 

The iirft, and moll obvious, was that of Ib- 
liciting a henevolence. This was originally a 
contribution made by the king’s immediate 
valTals; but, from a relaxation of the ancient 
feudal principles, had afterwards, in the reign, 
it Ihould leem, of Edward the fourth, been 
extended ojrcr the whole kingdom*. It was 
al ways, except in three fmgular cafes, confi- 

* ^tlus extension of a htnewitneeh probably what is meant 

XiOrd Bacon, whoa he says, * TKs tax was devised by 
^ Sd^ tht fourth; fbr which lie isaataiacd much envy.” 

dered 
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dered ss a free gift; and could not be levied, 
by force, from fuch as perfifted in rcfuilng it 
But although the people were not bound, in 
law, to contribute ; they had every induce- 
ment from expediency; fmee a refufal was 
likely to be attended with greater inconve- 
niency than the payment of the money which 
was demanded. From the diferetionary power 
of executing the law, the crown had many 
opportunities of haral&ng thofe who Ihewed 
themfelves unwilling to relieve its neceflfitics; 
and feldom could fail to make them heartily 
repent of their obftinacy. In particular, from 
the diredion of the army, the king had the 
power of quartering troops in any part of the 
kingdom; by which means he was enabled, 
however unjullly, to create expence and vexa- 
tion to fuch of the inhabiuntsas had not com- 
plied with his demands. The very folicitation 
of a benevolence upon the part of the crown, 
was therefore juftly regarded in the light of 
hardlhip; and, in the preceding reign, appears 
to have been, in every fliapc, condemned and 
prohibited by parliament : which provides, 
that the king’s fut^eds fliall from hence- 
“ forth, in no wife, be charged by fuch charge, 

exaction. 
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** exadion, or impofltion called a benevolence, 
■** nor by fuch like charge ; and that fuch ex- 
adlions called benevolences, before this time 
taken, be taken for no example,’ to make any 
** fuch, or any like charge of any of the king’s 
“ fubjefts hereafter, but ftiall be damned and 
** annulled for ever*." 

Notwithftapding the violence with which 
the legitlature‘%ad thus teftified its difappro- 
bation'ofl^is ^radice, we find that' in the fe- 
venth year of Henry the fevehth; the parlia- 
ment, upon occafion of a Vvar with France, 
exprefsly permitted the king to levy a benevo- 
lence. That this, how'ever, was intended as a 
mere voluntary contribution, appears from the 
account of it given by Lord Bacon, who lays, 
'it was to be levied the more able fart, and 
mentions a tradition concerning the arguments 
which the commiflSoners for gathering the be- 
nevolence were inftrufted tb cmjplby; that, 
** if they met with any that w'ere i])aring, they 
** ihould tell them, that thc^ muft needs* have, 
“ becanfc they laid up ; and if they w'crc fpend- 
“ ers, they ihuft neciife haVe;' becaufe it was 
** teen in their' p6rt, atid manner bf living; fo 
* 1 Richafd III. c. 2. 

neither 
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•“ neither hind ca me amifs.” This was called 
by fome bifliop Morton’s fork, by others his 
crutch 

In a few years after, parliament made what 
my Lord Bacon calls an mderpropphiK aSi of 
the benevolence, by ordaining that the fums, 
which any perfon had agreed to pay, might be 
levied by the ordinary courfe of law. This aiJt, 
however, ftill fuppofes that, independent of the 
confent of the party, no contribuiron of this 
nature could ever be made cfFedual. 

Befide the benevolence formerly mentioned, 
which was obtained by the pern‘iiflion of the 
legiflature, there was only one more levied by 
Henry the feventh. On all other, occafions, 
the general afTelTments procured by this mo- 
narch were fupported by the authority of par-* 
lianaent, and impofed in the dired form of a 
tax. • ' 

When the kings of England had rcafon to 
fufpe(9: that the benevolence of their fubjeds 
might be exhauftedi they had fometimes re-' 
courfe to another expedient, that of requefting 
a loan. This mode of relief, as it ftrbngly 

Hist, of the reign of Henry the seventh. 

marked 
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marked the iieceilities of the crown, and its 
retuft ance to burdoi the people, and required 
no more than the temporary ufe of their mo* 
ney, could with lets decency be withheld. But, 
in- reality, a loan, when granted to the fove- 
reign, come to be nearly of the fame amount 
with a benevolence. From the condition of the 
debtor, he co.uld never, be compelled to do juf- 
tice to his creditors ; and his circumfiahees 
were luGh^''as always afforded plaufible^ pre* 
tences for drying and evading re-payment. 
Although the nature of a loan, implying a mu- 
tual tranfaflion, appeared to exclude any idea 
of right in demanding it, yet the fame indirefl 
methods might eafily be pradiied by the crown 
for procuring afupply in this manner# os muter 
the form of a benevotence. We accmdmgly 
find, that in a parliament, al^rly as the reign 
of Edward the third; the eonimpns pray the 
king, ** that tlu loans which were , gramted to 
** th^kingl^manyof thatbodymayhereteated; 
** and none cotnpeQed- to make fuch loons for 
** the ^usire ^oinft his will»<.lof that it was 
** i^ln&rcoibafmdthetien<hifeof the land; 
o^d that reftitotipn jii^ighthe ,given to tbofe 

who 
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• ** who had made the loans.” The king’s an- 
fwer was, that it fhould be done*.” It do« 
not appear that Henry the feventh ever prac* 
^fed this mode of ezadion. 

Purveyance was another Ipccics of exaAion, 
by which the people were expofed to great 
vexation from the crown. It was requilite 
that the king and his followers, who in early 
times were frequently moving ovw different, 
parts of the country, fhould, wheiever they 
came, be fpeedily fupplied with provifions. In- 
ilead of making, thereforea previo us bargain 
with the inhabitants, the officers of the crown 
were accuftomed to lay hold of fiich commo- 
dities as were wanted, leaving commonly the 
indemnification of the proprietors to fbme fu- 
ture occafion. It may eafily be fuppofed, that 
this prance was liable to much abofe, and that 
thofc whom the king employed in this depart- 
ment would endeavour to make profit at the 
eiqKnce of the people. The number of fla- 
tutes, that, fium the reign of Edward the firft, 
were made for preventing the fraud and op- 
preffion of the king’s purveyors, afford fuffi* 

* of Edward ID, See PwliameDtarj Histoiy in 
dttt year. 


cient 
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cient evidence of the great enormities with 
which that fet of people had«been charged# 
and of which they probably were guilty 

It rauft not be overlooked, that, from the 
exclufiye power of making laws, with which 
parliament was invefted, that aflembly had the 
privilege of reftraining thefe, and all other ar- 
bitrary proceedings , of the crown. Its exer- 
tions for thl$ purpofe, however, were frequently 
interrupted or prevented by. the want of a fixed 
rule w ith refpedt to the times of its meeting. 

Upon the difufe of the ancUftit pradice, by 
which parliaments had been, regularly held at 
the three flated feftivals of Eafter, Whitfun- 
tide, and Chriftmas, the power of convening 
thofe aflembUcs devolved -entirely upon the 
king. The magiftrate, entl^fted with the lu- 
preme execution of thp la,ws already exi^ng, 
was the beft qualified to difcqvcj;, in what cafes 
thefc were defeftive, and uppn what occafions 
a ^evv interppfitipn pf the jegiflature was rc- 
qujfitc. In that fimple age it was |>erhaps not 
apprehended that, with a. view of extending the 


^ Sec 28 Edw. t. c. 4 Edw. IIT. c. 4.—-5 Edw. Ill* 


s. 3.— Edw. III. stjit. Edtv.III. stat. 5. — jiJEdw. 

m,— -I Ri'ch. II.c. 3‘.rr-^RIchrn.stat.2. c. 2. — 23 Hen. VI. 
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• prerogative, he would be dirpofcd to avoid the 
meetings of parliament • or rather, the barons 
trufted, that, whenever they had a mind, they 
could compel him to llimmon thole meetings. 
But when ezpericncc had Ihewn theabufcs in 
this particular, which were likely to arile, it was 
thought^ proper that the diferetionary power 
of the crown ihould be limited; and accord'- 
ingly, by a ftatute in the fourth year of Edward 
the third, it was ezprefsly provid^, that ** a 
" parliament foall be held cv^ year once, and 
** oftener if ii«d be.” By another flatute, in 
the thirty-lixth year of the lame reign, this re- 
gulation u confirmed*. In a fubfequent pe- 
riod, when the houfe of commons had begun 
to dtrow Conliderable weight into the fcale of 
rile cr o ^ i, it became the intereft of the king 
to fiimmon frequent meetings of parliament; 
and the nobility were, of confoquence, lefs 
anxIOQt to ehfoite this bi;ffDch of his duty. 
Henry thd fovanth, during a reign of tweii^- 
thrfie years,' had occarion tb convene foven dif- 
ferent parliaments. 

To diflblve a parliament was ori^nally no- 

• Stamteittlaige. 

roL. it, I E thing 
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thing more than to put an end to the attend- 
ance of its members; with which, as it faved 
them from farther cxpences, they were com- 
monly well latisfied. Before the introduilion 
of reprefentatives into that aflembly, every new 
meeting of the barons was properly a new par- 
liament ; and there could be no diftindion be- 
tween a dyfolution of parliament and a proro- 
gation. ■ But, after the cftablifliment of the 
houfe of commons, whkh confifted of mem- 
bers; whofe eledion was attended with trouble 
and expence, it became convdient that the 
fanae parliament .fliould, in-fope cales, be pro- 
longed, and that there Ihould be intervals in its 
meeting. When the meetings of parliament 
came thus jto be divided into different feiffons, 
the power of proroguing a pafliament from one 
feffion to another, like that of diflbl ving .it, was 
devolved upon the crown; and, for a long time, 
this branch of the^ prerogative was exercifed 
wi^in fuch narrow, limits as to excite no ap- 
prehenfion or jealoufy.. The danger of allowing 
too great an interval between one parliament 
and another, as well as that of permitting the 
king to reign entirely without a parliament, 
was always manifeff ;.but. tht mifehiefs arifing 

■ from 
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from the long continuance of the fame parlia- 
ment ; the reducing the members of the houfe 
of commons, more immediately, under the 
influence of the crovm, and rendering them 
lefs dependent «upon their conflituents ; in a 
word, the eredion of the national aflembly 
into a {landing fenate, and deilroying, or at 
leafl greatly impairing, its reprcfentative cha- 
rader; thefe evils had never been felt, and, in 
that early age, were not likely to be forefeen. 

3 . With rcfpcd to the judicial power, it mull 
be acknowled^d, that the extent of the pre- 
rogative was, in i^veral refpeds, incompatible 
with an equal and proper dillribution of juf- 
tice. 

The nature and origin of the Jiar-chamher 
have been formerly conddered. This court 
confided of the king and his privy-coimcil, to- 
gether with the judges of the principal courts, 
and fuch other peiibns as, in each particular 
cafe, he thought proper to nominate ; and v|as 
intended for the determination of fuch crimi- 
, nal adions as were beyond the jurifdidion of 
the oidinaxy tribunals. Being calculated to 
iiipply the deficiency of the common rules of 
penal law, like the chancery in tfioie relating 

£ £ 2 to 
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ta civit rrghtsv it was r^arded, in early times, 
as an inMt^ion of gseat utility. But, as the 
Itmitrof itsjunldi^ion could not afccrtained 
with accuracy; as the adtona of which it took 
cognizance related principally tn crimesISBfledt- 
ing the Hate, in which the crown was imme- 
diately intercflied ; and ^ the king, by fitting 
in this- tribunal, was emtbled to controul and- 
dired- its decifions ; we hei^e every reaibn to 
believe that its proceedings were partial and 
atlxtrayy, and that itmight eaiHybe employed 
as an engine of itiiniHeriai opfrt'efnom Accord- 
ing as the cmvfn rofc ih aotloi'ity, the jurif- 
didtion of this ^urt was cnlaigcd ;• and bemg, 
in certain cafes, confirmed by adt of parliament, 
in the reign of Hchry leiijenth, was, by the 
fubiequent princes of the Tlld(nr lihe^ i^dered 
yet more ifiHrunsei^ in pVOinoCii^ the in- 
croachznCniaof the naonaFCh* 

When a militant ent^rpriae had occafioned 
the levying of teoop^ it was necefi^ that 
among thefe a Hnder and' more ifevere dilbi- 
^ pline be eafcarced,- than among' the reft 
of the people* Hence ^ Oli^ of the nrer- 
tial law, as diftingaiihtd from' the com^^n laW 
of the kingcbtxFv Aa^-accoiding to tlM policy 

of 
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of the feudal governments, the king had the 
power of calling out into the field all his mili- 
tary vaffals, with their followers, it fcemcd a 
natural confcqucnce, that he might, at plea- 
fure,’l5xtend to the whole of his fubjeds that 
arbitrary lyftem of law, which w’as held fuit- 
able to men living i||,camps. In that period of 
the Englifti hiftory, when family feuds and ci- 
^vil wars were frequent and univerfal, this cx- 
tenfion might often prove falutary, as the 
means of quelling and preventing diibrders. It 
was, at the fame time, a mcafurc firom which 
gre^t abufes might be expected ; as it fuper- 
feded, at onc^, that mild and equitable fyftem 
of regulations, by which the rig|its and liberties 
of the nation were fecured. 

But the chief handle for the opprclTion of 
individuals, arolc from the influence of the 
crpwq in the direftion and conduft of public 
profiicutions. As cv«ry public profecution pro- 
ceeded in the name of th^ing, an^ was car- 
ried on by an officer whom be appointed dur- 
ing pleafure, he poflelTcd, of courfc, a difcrc; 
tiona^ power in bringing the trial to an jfluc. 
Thus, by direding the profccution of indivi- 
duals for any atrocious crime, it was in the 

E E 3 POWCf 
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power of the fbvereign to deprive them of their 
liberty, and fubjedl them to an indefinite im- 
prifbnment. Early attempts had been made 
to prevent this abufe of the prerogative ; and 
in the great charter of king John, as well as 
in that of Henry the third, it is provided, that 
there iTiall be no unreafb^llble delay of juflice. 

This regulation was conceived in terms too 
vague and general, to be of i^mch advantage f 
although its meaning and fpirit are fufficiently 
obvious. Henry the feventh carried the abufe 
to fuch a height, as, upon pretence of crimes, 
to make a trade of imprifoning perlbns of great 
opulence, and of extorting from them fums of 
money as the price of their liberty. The names 
ofEmpfbnand Dudley, asth^common agents 
of the crown in that infamous traffic, have been 
handed down to pofterity ; and it is remark- 
able that the houfe of commons, inffead of di/- 
covering a refentment of fiich notorious op- 
prefliom made djbicc of Dudley for their 
fpeaker. The houfe of commons were at this 
period^ttached to the crown ; and probably took 
little concern in the fate of the great baroiis, 
agaihft whom, upon account of their opulence, 
and their oppofition to the king, this kind of 

extortion 
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extortion was moft likely to be committed. 
But although thefe minions, for Ibme time, cf- 
caped the vengeance due to their iniquitous 
praftices, it overtook them in the beginning of 
the next reign ; when, in confequened both of 
the fentence of a court, and of a bill of attain- 
der in parliament, ^hey were condemned to 
death and executed. 

Upon the whole, it is a grofs error to fup- 
pofe, that the Englifti government was ren- 
dered abfolute in the reign of Henry the fe- 
venth. There is, on the contrary, no reafon 
to believe, that any material variation was pro- 
duced in the former conftitntion. Although 
the influence of the crown was incrcafcd, the 
prerocative remained upon its former bafis. 
The king’s authority was entirely fubordi- 
nate to that of the national alTembly ; and if, 
in fome cafes, precautions had not been taken 
to prevent his arbitrary and oppreflive meu- 
fures,‘this was owing to the want of experience, 
which prevented the legiflaturc from fuggeft- 
ing a remedy. Such abufes of prerogatgc, al- 
though they might have excited occafional dif- 
content and clamour, had not yet attained fo 
great magnitude, or been fo long continued, as 

£ £ 4 
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to demonflrate that a general Uinitation 
ncceiTary. 

The period of Henry the feventh in England, 
correfponded, in fome meaihre, to that of 
Lewis the eleventh in France. Charles the 
feventl^ the father of this prince, had reco' 
yered the kingdom from the Englith ; and, 
after long convulhons and diferders. had re- 
eUaldiflied the public tra^nquillity^ The nan 
ture of the fhuggle ia||vhicfeM)e was engaged, 
had excited a national fpirit in favour of the 
exown, while the finpeefi of his undertaking 
rendered him highly popular, and difpofed his 
fubjeds to promote and fupport all his mea- 
fures. By the -fehun of thoie lands which 
had been in the podTefiion of the enemg^, it is 
prdbable that the royal deme&es were alfo 
augmented. L«ewis came to ^e idurone at a 
time when thefe.&voura|)le circiim^nces had 
begun tQ,operatei find by his abilities and poli> 
tical cbara<!%er was capable of improving them 
to the utmo^ The fudj^efi annexation of 
man^reat iiels to the cro^p, pntr^uted like- 
wife CO extend' its influence. Upon the de* 
ceafe of the duke of Burgundy, without male 
defeendants, the monarch found himfelf in a 

condition 
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’ ^ndition to feize that dutchy, as not being 
IranCmHlible to females. He acquired Pro- 
vence by a legacy ; and, in a little time after, 
his fon Charles the Long, by marrying the 
^circls of Brittany, became the matter of that 
territory. 

The authority of the fovercign, however, 
which had formerly been advancing with 
greater rapidity in France; than in England, 
became now mu^ ml|e abfolute and unli- ^ 
tntted. Lewis the eleventh new-modelled, 
and afterwards laid afide, convention of cf- 
tates, having united in his own perfon the Icgif- 
lative and executive powers. The fame line 
of conduft was in general purfued by his fue- 
ccflbrsj<mlthough, in one or two extraordinary 
cafes, the temporary exigence of the prince 
might induce him to fummon that ancient 
aflcmbly. in feveral other goverameftts upon 
the continent, we may alfo obfcrvfe, that, 
nearly about the fame period, the circum- 
ftances of the monarch were fuch as produced 
a ttmilar cidfltation of the prerogative. 


CHAP. 
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CHAP. X. 

Of Henry the Eighth. — The Reformation. — Its 
Caufes. — The EffeSls of it upon the Influence 
of the Crown. 

H enry the eighth reaped the full benefit 
of thofe favou^lble circumftanccs which 
began to operate, and of that uniforn||policy 
which had been eifertcd, in the reign of his 
father. By uniting, at the fame time, in the 
right of his father and mother, the titles of the 
two houfes of York and Lancafter, he put an 
end to the remains of that political animofity 
which had fb long divided the nation, and was 
univerfally acknowledged by^^jhis fubjeds as 
the lawful hdir of the khigdom. The perfonal 
charader of this monarch was better fuitcd to 
the pofTeflibn and Enjoyment of power, than 
to the employment of flow and gradual 
means by 'which it is to be aCquire^l. Vain, ar- 
rogant, headfwong, and inflexible, he fhewed 
little dexterity in the management of his af- 
fairs ; yvas unable to brook oppolltion or con- 

/roul ; 
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troul ; and, inllead of (hunning cvciy appear<f 
ance of ufurpation, was rather folicitous to let 
flip no opportunity for the difplay of his au- 
thority. 

The moft remarlcable event, in the reign of 
Henry the eighth, was the fudden downfal of 
that gr^t lyftcm of ecclefiaftical tyranny, 
which, during the courfe of many centuries, 
the policy of the Roman pontiff had been con- 
tinually extending. To l^is religious reforma- 
tion, ^e minds of men, in other European 
countries as well as in Erigland, were predif^ 
pofed and excited by the changes which had 
lately occurred in the general Rate of focicty. 

1. The chriftian religion, by teaching man- 
kind to believe in the unity of theDeity, prcfcntcd 
tothcirminds the contemplation of the aftonifh- 
ing attributes difplayed in the government of the 
univerfc. While the profcflbrs of chriftianity 
thus agreed in^the main article of their belief, 
their difpofition to fpeculate upon other points 
was promoted by ^jUltit differences of opinion, 

by the contfoverfies with one another in which 

they were unavoidably engagedjF and by the 
variety of feiRs into which they were at length 

divided. The church, however, affumed the 

power 
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powqr of^etqrmiqing the orthodox faith ; and* 
hy d^ees a-i^led herfetf x>f the preyaillng fu- 
pexffition, in order to propagate fuch opinions 
were moft fubfervient to her intereft. Hence 
the dodrines relating to purgatory, to the im* 
pofition of penances, to ^auricular confelhoo, 
to the power of granting n remiffion of fins, or 
a difpenfation from particular obferyi^ces, with 
fnch other tenets and practices as contributed 
to cncreafe the influence of the clergy, were 
introduced and eflablifhed. ^^Not (mtented 
with requiring an implicit belief in thofe par- 
ticular opinions, the church proceeded fo far 
as to exclude entirely the exercife of private 
Judgment in matters, of religion ; and, in order 
to prevent all difpute or enquiry upon that 
Xubje^, even denied to the people .the perufal 
of the facred feripturesy wbieb^ had bA in- 
tended to-direA .the faith and manners of chrif- 
tians. A fyftem of>> fueb . unnai^siial redraint, 
jwhich nothing hutestreme ignorance and fu- 
perdition opuld have dworted, it was to be 

.expedhid awances of literature 

would be to o)i%rtuvn. Upon the * 

revival of letters, accordingly, jij the fourteenth 

and fifteenth centiifies, it was no longer pof' 

'■ ” fible 
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fible to prevent mankind from indulging then 
natural propenfity in the purluit of knowledge, 
and from eiamining tbofe fundamental tenets 
of ohriftianity which had been ib anxioully 
withheld from their inew. They were even 
prompted, fo muclit the more, to pry into the 
ttiyftcrics of religion, bccaufe it was prohibited. 
To diicover die abfurdity of many of thole 
do<ftrines, to whiph an implicit aflent had 
been required, was not difficult. But the 
mere ^examination of them was to rejed the 
decrees of the church, and to merit the cen- 
fare of contumacy. 

2. While the advancement of knowledge 
difpofed nlen to exert their own judgment in 
mi^tters of rdigionV the progrefs of arts, and of 
luxury, contnbuted to diminiffi the perfbnal 
inflftnee of the clergy. In the produce of 
** arts, manufa^ures, and commerce,” lays die 
ingenious aimi profound^uthor of the Inquiry 
into the Natdre and GJatafes of the Wealth of 
Nations*, ** the c||^gyi like the great barons, 

* Tam hai^y to aeknowlw^c’Ae'oWiiptioM I fed my* 
self tinder to this i^unnous .plplcsoplieft by having, at an 
early period of life, had the benefit of hearing his' lectures 
on the History of CivU Society, and of enjoying his unre- 
served cenVdrsatioii <» dm sane sul^efb—The great Mon* 

tesquien 
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** found fomething for which they could cx* „ 
** change their rude produce* and thereby dif- 
“ covered the means of fpcnding their whole 
** revenue upon their own perfons, w'ithout 
** giving any confiderable iharc of them to 
other people. Their charit)^, became gra- 
*• dually lefs extenfive, their hofpitality lefs 
** liberal, or lefs profufe. Their retainers be- 
** came conlcquently lefs numerous, and by 
** degrees dwindled away altogether. The 
** clergy, too, like the great ba|pns, wifhed to 
“ get a better rent from their landed eftates, 

** in order to fpend it in the fame manner, 

** upon the gratification of their own private 
vanity and folly. But this increafc of rent 
« could be got only by granting leafes to t^ir 
tenants, who. thereby became, in a great 
** meafure, independent of tthem. ThdUies 
** of intereft, whidi bounds the inferior ranks 
“ of people to the dergy, were, in this man- 
** ner, gradually hrokeh and diflolved.— The 
inferior ranks of peopiji no longa looked 
** upon that order, a&they had done before, as 
the comforters of their dillrefs, and the re* 

tesquien pelted out the road. He was the Ilord Bacon in 
tVs branch of p^losophy. Dr. Smith is the Newton. 

« lievers 
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llevers of their ihdigericc. On the contrary, 
“ they were provoked and difgufted by the 
vanity, luxury, and expcnce of the richer 
** clergy, who appeared to fpend upon their 
own pleafurcs what had always before been 
“ regarded ^ the patrimony of the poor.’* 

3 . The improvement of arts, which obliged 
the dignified clergy, as well as the great barons, 
to difmifs their retainers, enabled this inferior 
daft of men to procure fubfiftence in a dif- 
ferent manner, 1|^y the exerclfe of particular 
trades and. profefijons. By this way of life, 
they were placed in a condition which render- 
ed them left dependent upon their fuperiors, 
and by which they were dilpofcd to refill every 
fpe<^ of tyranny, whether ecclefiaftical or 
civilf That fpirit of liberty, however, which, 
from^fchefe circumflances, was gradually iii- 
fuftd into the great body of the people, began 
fooner to appear in oppofing the ufurpations of 

t e churchy than in retraining the encroach- 
ents of the king’s ^prerogative. In. pulling 
down the fabric of ecclefiaftical power, and in 
tripping the clergy of wealth, all who 
had any prolped of Iharing in the fpoil might 
be expeded to give their concurrence, But in 

limiting 
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liniiitiiltg the power of the crowns the efforts* 
of tihe people were eountera^ed by the whole 
weight of the civil authority. Thus, in England^ 
the reformation was introduced more than a 
century before the commeUceiUeUtof the ftrug- 
gle betweeu Charles the firft and his parlia- 
ment ; although the fan^ prine^le which pro- 
duced the ktter of thefe events, was evidently 
the chief caufe of the foraier. 

But whence has it happened, that the cir • 
eum'flances above-mentionedlhtave operated 
more effeeiually in fome parts of £^tope than 
in others ? Ji/if hat has enabled the pope to re- 
tain iti obedience <me half of his dominions, 
while the other has i^efled hii authority ? 
That this was owing, in fome meafuit, t||pc- 
cident, it feemS' unpo0ible tb deny. The eiif- 
tence of fueh a perfon as^ Luther m Germany, 
the difpute that aiOfo in England between 
Henry the eighth' and hit Wife, the^licyof 
paeticalar priticeSj WhtOl^ led (hem to promot|^ 
or to oppofo the itdiereiKetf bis'bolinefs ; thefe, 
ttid other iheh eafoal'OCcflfrenees, during the , 
oourie of tlfle gteaft ^igiotS cOntroverfy, bad 
undoubtedly a cottfideraHe ihHuenCe indeter- 
miiring iti fiifev , We may' take notice, how- 
ever, 
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• ever, of certain fixed caufcs, which contri- 
buted more to the progrefs of the reformation 
in fbme of the < European countries than in 
others. 

1. The Roman pontiff found it eafier to 
maintain his authority in the neighbourhood 
of his capital tlfen in countries at a greater dif- 
tance. 'The fuperftition of the people was 
not, indeed, greater in the neighbourhood of 
Rome than in the, diftant parts of Europe. 
The contrary im^’ell known to have been the 
cate. 'But Rome was the centre of ecclelialti- 
cal preferment, and the refidcncc, as well as 
the occafional refort, of great numbers of the 
mofi: opulent churchmen, whofe influence over 
thc.g(eopIe was proportionably extenfive. Here 
the pope w’as a temporal, as well as an cccle- 
fiaftical Sovereign ; and could employ the arm 
of fleth, as well as the arm of the fpirit. Be- 
tides, hwf had here a better opportunity, than 
in remoter countries, of obferving and manag- 
ing the difpofitions and humours of the inha- 
, bitants ; and, being at hand to dlfcovcr the 
feeds of any difordcr, ww enabled to crufh a 
rebellion in the bud. This circumftance tended 
to prelent, or to check, the reformation in 

von. II, ft Italy, 
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Italy, or in France, more than in Sweden, in 
Denmark, in Germany, in England, or in 
Scotland. 

4 

2. Independent of accidental circumftances, 
it was to be expeded that thofe countries, 
which made the quickeft progrefs in trade and 
manufadures, would be the Hrft to difpute 
and rejed the papal authority. The improve- 
ment of arts, and the confequent diffufion of 
knowledge, contributed, on the one hand, to 
difpel the mift of fuperftition, and, on the 
other, to place the bulk of a people in litua- 
tions which infpired them with fentiments of 
liberty. That principle, in fhort, which is to 
be regarded as the general caufe of the refor- 
mation, produced the moll: powerful effeds in 
thofe countries where it exifted the Iboneft, 
and met with the greateft encouragement. 

This alone will account for the banifhment 
of the Romilh leligbn from the indcj»cndent 
towns of Gernoanyf d’om the Dutch prbvinccs, 
and from England ; thole parts of Europe 
which were foon polTelTed of an extenlive com- 
merce. In the ten provinces of the Nether- 
lands, the advancement of trade and manufac- 
tures was produdive of fimilar .dfeds. The 

inhabitants 
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inhabitants acquired an attachment to the 
dodlrines of the reformation ; and maintained 
them with a degree of courage and firmnefs 
which nothing lefs than the whole power of 
the Spanifli monarchy was able to fubdue. In 
France too the fame fpirit became early con* 
fpicuous, in thit part of the inhabitants which 
had made the greateft improvement in arts ; 
and, had it not been for the moft vigorous ef- 
forts of the crown, accompanied with the moft 
infamous perfidy and barbarity, and affifted by 
the celebrated league of the Catholic powers, 
it is probable that Calvinifm would have ob- 
tained the dominion of the Gallican church. 
The tendency of mercantile improvements to 
introduce an abhorrence of the Catholic fuper- 
ftition, and of papal domination, is thus equally 
illuftrated from the hiftory of thofe kingdoms 
where the reformation prevailed, as of thofe 
where, by the concurrence of cafual events, it 
was obftruded and counteraded. 

3. In thofe countries where the fmallncfs of 
, a ftatc had given rife to a republican conftitu- 
tion, the fame notions of liberty were eafily 
extended from civil to ecclefiaftical govern- 
ment, The people, in thole governments, were 
f p 2 
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not only difpofed to rejeft the authority of the ’ 
pope, as they did that of a temporal fovereign ; 
but were even dilgufted w'ith the hierarchy, 
no lefs than with that iubordination which is 
required in a monarchy. Hence that high- 
toned fpecies of reformation, which began in 
, Geneva, and in fome of the Swifs caiitons ; 
and which, from the weaknefs and imprudent 
oppofition of the crown, was introduced by 
the populace into Scotland. 

The frnall ftates of Italy, indeed, although 
they fell under a republican government, and 
fome of them wxre diftinguiflied by their early 
advancement in commerce, have remained in 
the Catholic church, In fome of the cantons 
of Switzerland, notwithftanding their very li- 
mited extent, and their popular government, 
the reformation has likewife been unfuccefsful. 
The vicinity of the pope’s relidencc, and of his 
temporal dommions, jappear, in fpite of the 
circumftances which had fo plainly an bppo- 
fitc tendency, to have retained them under his 
jurifdidlion. It may deferve, however, to be 
remarked, that the Venetians, thn principal 
traders of Italy, and who formed the moll 

eminent republic, though they did not cflablilh 

the 
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the doftrines of any fed of the reformers, cf- 
feded what is perhaps more difficult, and had 
more the appearance of moderation ; they di* 
miniflied the authority of the pope, without 
rejeding it altogether ; and, though they did 
not attempt to root out the ancient fyllem, 
they lopped off fuch parts of it as they deemed . 
inconfiftent with their civil c®nftitution. 

After the controverfy between the Catholics 
and Proteffants had proceeded fo far, in Eng- 
land, as to divide the whole nation, Henry the 
eighth became poffeffed of additional influence, 
by holding a fort of balance between the two 
parties. Although that prince had quarrelled 
with the papal authority, and was willing to 
enrich himfelf by the plunder of the church, 
he adhered religioully to many of thofc tenets 
which had given the greateft offence to the 
reformers. While he took the lead in the re- 
formation, he affumed the power of direding 
and controullng its progrefs ; and, as he ftill 
kept meafures with both parties, he was at the 
fame time feared and courted by both. In the 
end, however, he eftablillied a fyftcm which 
was agreeable to neither. 

F f 3 


The 
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• The reformation, as it was modelled in this 
reign, opened a new fource of influence and 
authority to the fovereign. The diflblution 
of the monafteries, whofe revenues were im- 
mediately annexed to the crown, beftowed 
upon him a large acceflion of riches. Thefc 
funds, indeed, in confequence of the improve- 
ments in trade sgid manufadlures, which tend- 
ed to augment the expences of the king, as 
well as of the great barons, w'cre afterwards 
diflipated, and, in the end, transferred to that 
lower ord'er of people, who, by their induftry, 
were enabled to accumulate wealth. 

As the pope was llripped of all that au- 
thority which he had poflTeired in England, the 
king became the head of the church ; and as the 
Englifti hierarchy was, without any variation, 
permitted to remain, he acquired, by the dif- 
pofal of all the higher benefices, the entire di- 
redlion of the clergy, and con/equently the 
command of that influence which they ftill 
maintained over the people. By claiming, at 
the fame time, the flipremacy of the Roman 
pontiff, the fovereign was furnifhed with a new 
pretext for afluming the power to dilpenfe 
with the law. 


But, 



ON THE INFLUENCE OF THE CROWN. 439 

But, notwithftanding all the circurailances 
which contributed to extend the influence of 
the crown, the prerogative, during the greateft 
part of this king’s reign, appears to have re- 
mained upon the lame footing as in that of his 
predeceflbr. Through the whole of it, the 
power of impofing taxes was uniformly exer- 
cifed by parliament. Upon one occafion, a 
loan was demanded by the king ; but fo little 
money was raifed by it, that an immediate ap- 
plication to parliament became neceflary for 
procuring a fubfldy. , 

Cardinal Wolfey, in the plenitude of his 
power, feems to have projected an encroach- 
ment upon this branch of the conftitution. He 
began by interfering in the debates of the 
commons, in relation to a money-bill, and in- 
fifted upon the liberty of rcafoning with them 
upon the fubje^l. But this demand was pe- 
remptorily tefufed ; and he was unable to pro- 
cure the fupply, in the terms which he had 
propofed. Not long’ after, he attempted to 
levy a /ax by the authority of the crown ; but 
this meafure excited fuch univerfal commo- 
tion, and rclentment, that Henry thought fit 
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to difavow the whole proceeding, and fent let- 
ters all over England, declaring, that he would 
ajk nothing hut by . way of benevolence 

From this time no money was levied by the 
Icing without the confent of parliament ; ex- 
cept in the thirty-fifth year of his reign, when 
a benevolence was again Iblicited. It is further 
to be obferved, that the parliamentary grants 
of fupply to the king, were fometimes preceded 
by an inquiry into the propriety of the wars 
which he- had undertaken, or of the other 
meafures of gqvernment by which his demand 
of money had been occafionctj. 

The legiflative authority of the national 
council was no lefs regularly exerted. It was 
by a<Sl of parliament that the monafteries were 
fuppreffed ; that the king became the head of 
the church ; that the authority of the pope in 
England, ^getb^r with all the revenues which 
he drew' from tha? kingdom, was aboliftied ; 
in fliort, that the ancient fyftem of ecclefiafti- 
cal government was overturned. In the. nu- 
merous divorces procured by the fovereign, in 

This attempt was made in the year 1526, and the 
1 7th of this king. See Pari. History, vol. III. * 


the 
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the regulations that were made concerning the 
legitimacy of the children by his different 
wives, in the various and contradiAory fettle- 
ments of the crown, Henry never pretended 
to aft by virtue of his own prerogative, but 
continually flieltered himfelf under the fanc- 
tion of parliamentary eftablifliment. 

Nothing, indeed, could exceed the fervility 
with which the parliaments, efpecially in the 
latter part of this reign, complied w ith the niuflf 
eccentric inclinations of the monarch. Plcafcd 
with the general tendency ot his mcafures, 
by which the nation was delivered from the 
yoke of papal dominion, they feem to have 
refolved not to quarrel with his ridiculous hu- 
mours, nor even with particular afts ol t> ranny 
and oppreflion. In a dangerous diftemper, they 
were unwilling to rejeft a violent medicine, 
on account of the uncafineft and tr||uble with 
which its operation was attended. Their com- 
plaifance, however, was at length carried fo 
far as to make them abandon their own privi- 
leges. In the thirty-firft year ot Henry the 
eighth, it was enafted, « That the king, with 

“ the advice of his council, might ilTuc pro- 

“ clamations, 
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“ clamatlons, under fuch penalties as he Ihould 
think necelTary, and that thefe (hould be 
“ obferved, as though they were made by aft 
** of parliament,” with this limitation, “ that 
they Ihould not be prejudicial to any per- 
Ton’s inheritance, offices; liberties, goods, 
“ chattels, or life"*^.” What are the particular 
fubjefts of proclamation, which do not fall 
within the reftriftions mentioned in this aft, 
is not very clear. But there can be no doubt 
that it contains a delegation, from .parliament, 
of its le^iflati^e authority; which, in prafticc, 
might Toon have been extended beyond the 
original purpofe for which it was granted. By 
another ftatutc, about the fame time, the 
king was impowered, with the affiftance of a 
committee, or even by his own authority alone, 
to regulate the religious tenets, as well as the 
external qjpfcrvances, of the kingdom. 

If thefe powers had been afeertained, and 
confirmed by ufage, the government of Eng- 
land w'ould have become as abfolute as that of 
France w'as rendered by Lewis the eleventh. 

31 H.enry VIII. ch. 

Fortunately, 
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Fortunately, the Englifli monarch, from the 
obfequioufnefs of parliament, had little occa- 
iion to exercife this new branch of prerogative ; 
and, as he did not live to reduce it into ^ fyC- 
tcm, the conftitution, in the reign of his fuc- 
ceflbr, returned into its former channel. The 
laft years of Henry the eighth exhibited the 
greateft elevation, which the crown ever at- 
tained, under the princes of the Tudor fa- 
mily. 


CHAP. 
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CHAP. XL 

Of Edward the Sixth — Mary — and EUzaheth. 
— General Review of the Government. — ^Con^ 
clufon of the Period from the Norman Con- 
queji to the Ac'cejfion of the Houfe of Stewart. 

B y the minority of Edward the fixth, the 
ambitious defigns of his father became 
entirely abortive. The adminiftration was 
committed to a council of the nobles ; who, 
from want of authority, from difagreement 
among themfelves, or from the defire of popu- 
larity, were induced to retrench all the late ex- 
tenfjons of the - prerogative. The very firft 
year of this reign produced a repeal of that 
ofFenfive ftatutc, by which rc^al proclamations 
had, in any cafe, obtained the force of laws. 
Other innovations, which had proceeded from 
the extraordinary influence of Henry the 
eighth, were likewife aboliflied ; and, in a 
lliort time, the former conlH^ion was com- 
pletely reftored. The reformation, although 
it continued the direction which had been 

given 
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given to it by Henry the eighth, was carried, 
in this reign, to an extent, and acquired a form, 
fomewhat more agreeable to the general fenti- 
ments of the party by whom it was embraced. 

The reign of Mary is chiefly diftinguiflicd by 
the violent ftruggle which it produced, in 
order to re-eftablifli the Roman catholic fu- 
perftition. Although the reformation was, at 
this time, acceptable to the majority of the 
nation, there Rill remained a numerous body, 
zealoufly attached to the ancient religion, and 
highly exafperated by the late innovations. 
With this powerful fupport, and by the moft 
vigorous exertion of crown- influence upon the 
elections of the commons, Mary was able to 
procure a parliament entirely devoted to her 
intereft, and willing to execute her defigns*. 
The reftitution of the revenues, of which the 
monafteries h^d been plundered, and in which 
a great part of the nobility and gentry had 
been ftarers, was the only meafure at which 
they feefticd to feel any fcruple of confcicnce. 
But the reign of Mary, though it occafioned a 
violent (hock the reformation, was too ftiort 

Burnet's HIstorv of the Reformation. 

for 
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for extirpating thofe religious opinions, whicli 
Jiad taken a deep root through the kingdom ; 
and which, upon the acceffion of her fucceflbr, 
were prudently cultivated and brought to 
maturity. 

In the Englifli annals, we meet with no 
reign fo uniformly fplendid .^nd fortunate as 
that of Elizabeth. Ncve|tdid any fbvereign, 
fince the days of Alfred, enjoy fuch high and 
filch deferved popularity, or procure fuch ex- 
tenfive advantages to the nation. To her the 
nation was indebted for the fecurity of religious, 
the great forerunner of civil liberty. Her own 
religion coincided with that of the greater part 
of her fubjeds ; who looked up to her as their 
deliverer from a fuperftition which they ab- 
horred. Nor did Ihc appear in this light to 
her own fubjeds only : flic was the great fup- 
port and protedor of the proteftant intereft in 
Europe ; and, while this drew upon her the 
enmity of all the Catholic powers, flic was en- 
deared to her own people by the refledion, that 
her zeal in defending them from the tyranny of 
Home, was continually expoling her to machi- 
nations, which threatilied to bereave her of 
her crown and her life. Her magnanimity and 

public 
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public fpirit, her penetration and dexterity, her 
adivity and vigour of mind, her undaunted 
refolution, and command of a temper naturally 
violent and impetuous, were equally con- 
fpicuous in her domeftic and foreign tranfac- 
tions ; and, in the whole courfe of her ad- 
miniftration, it \;|^11 be hard to point out an 
inftance where lhe^|miftook her political in- 
tereft, or was guilty of any error or ncglcft in 
promoting it. Notwithftanding the number 
and power of her enemies, and in fpitc of all 
the combinations that were formed againft her, 
file maintained invariably the peace and tran- 
quillity of her own dominions ; and her fub- 
je^s, during a reign of five and forty years, en- 
joyed a courfe of uninterrupted profperity and 
happinefs. 

Whether Elizabeth entertained a juft idea 
of the Englilh conftitution, has been called in 
queftion. But fuch as her idea was, her be- 
haviour feems to have been ftri<ftly conform- 
able to it. Between the prerogative, and the 
privileges of the parliament, Ihc appears to 
have drawn a fixed line; and, as in her greateft 
profperity (he never excAded this boundary, fo 
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in the utmoft diftrcfs and jpcfplcxity Ihc never 
permitted the leaft encroachment upon it. 

With the legiflative power of parliament 
flie never interfered. The exclufive privilege 
of that aflembly, in impofmg taxes, was neither 
Controverted by her, nor impaired. There is 
no veftige of her either atten^ting, or defiring, 
to violate thele importa^ branches of par- 
liamentary authority *. Mention is made of 
her having, in one or two cafes, obtained a 
loan from her fiitgcSs : but there is no appear- 
ance that any compulfion was employed in 
making it clFedual ; and her condud is, in 
this particular, illufrrioufiy difringuilbed from 
that of moll: <^er princes, by her pundual 
repayment of tire money. 

Inftead of alkinga benevolence, Ihe evefi re* 
fufed it, when offered by parliament. Such 
expedients, indeed, for procuring fupplies, were 
in a great meafure fuperfluous. So rigid was 
her oeconomy, fo great and fo apparent were 

* In the 13th of Elizabeth, we find parliament strongly 
asserting its power to settle and limit the succession to the 
erdwn, by declaring it highja-Cason ht any person to call 
this power in question. - 


the 
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• the occafions upon^hich Ihe ever demanded 
a fupply, fuch was the confidence repofed in 
her by parliament, and fo intimately did they 
conceive her enterprizes to be conneAcd with 
the public wclfiire, that they never dllcovered 
any reluftance to grant whatever fums of 
money flie thoug|it proper to require. 

There was one ppint invariably maintained 
by Elizabeth, in which, to thofe who form 
their notions of the Englilh government from 
what is at prefent eftablilhed, (he appears to 
have been guilty of an encroachment. An 
ad of parliament originally proceeded upon a 
petition to the fovereign for the redrefs of a 
grievance, or the removal of fame inconveni- 
ence ; and when this petition had obtained the 
king’s confent, it acquired the force of a law. 
According to this method of conduAing the 
bufincls of legiflation, the king had no oc- 
cafion to declare his refolution concerning 
any bill, until it was difeufled, and finally ap- 
4>rovcd of, by both houfes of parliament. Be- 
fore this was done, it could not be confidcred 
as a national requeft, to which an anfwer 
from the throne was deilfanded. 

From the nature of this tranladion, and 

Q Q from 
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from the view of faving .trouble to the fo-. 
vereign, a regular courfc of procedure was thus 
introduced, by, which any new law received 
the alTent of the crowm, after the fandion of 
the other two branches of the legiflature had 
been given to its enadlment. This pradtice, 
deriving authority from cuftom, was at length 
followed independent of the circumftances 
from which it had been originally liiggefted ; 
and was conhrmed by the experience of a 
later age, which difeovered, that any deviation 
from it would be attended with dangerous con- 
fequenccs. When the propofal of a new law, 
after being fully debated in parliament, has ex- 
cited the public attention, and its utility has 
become apparent to the nation, the crown is, 
in moft cafes, unwilling to counteradl the in- 
clinations of the people, by refilling its confent 
to the meafure. But if the fovercign were 
permitted to fmother any bill, the moment it 
was propofed in parliament, there could fcarcely 
exift a polTibility, that any new law, difagrec- 
able to the crown, or adverfe to the views of -a 
jniniftry, fliould ever be enadled. It has there- 
fore become a -fundamental principle of the 
conftitution, that, vvith a few exceptions, the 

king 
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king (hall not take notice of any bill depending 
in parliament ; and that, before it has palled 
the two houles, the royal alTcnt or negative 
ihall not be declared. 

But that this rule was completely and in- 
variably cftablidied in the reign of Elizabeth, 
there is no reafon to believe. The political 
expediency of fuch a regulation was, in that 
age, not likely to become an objcdl of general 
attention. Neither was it inconfiftcnt with 
the nature of the bufinefs, however contrary to 
the ufual praftice, that the king, upon the in- 
troduction of a bill into parliament, Ihould 
prevent the labour of a fruitlefs difculTion by 
an immediate Interpofition of his negative *. 

Of this interpofition Elizabeth exhibited 
fome remarkable iuftaiices. The firll im- 
provement of arts, manufactures, and com- 
merce, by raifing the lower clafs of the in- 
habitants to a better condition, difpofed them 
to free themfelves from the tyranny of the 

^ We find, hovTeVer, that evch so early as the second of 
Henry the fourth, thC 'commons petitioned the king, that 
he would not suffer any report to be made to him of mat- 
ters debated amongst them, till they should be concluded •, 
to which the king assented. 

G G 2 
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^rcat barons, and for that pnirpofe to court the 
prbtcftidh of the crown. But when this im- 
provethent was farther extended, the great 
body of the people became ftill more inde- 
pendent, and found thcmfelves capable of de- 
fending their privileges, whether in oppofition 
to the crown or to the nobles. This gave rife 
to a new fpirit, which became confpicuous after 
the accelTion of James the firft, but of which 
the dawn began to appear in the reign of his 
predecellbr ; a Ipirit of liberty in the commons, 
by which they were incited to regulate and to 
relbain fuch branches of the prerogative as ap- 
peared the moil liable tb abufe, and moft in- 
conliftent with' the enjoyment of thofe rights 
which they were difpofed to alTert. 

Whenever' a bill of this tendency was 
brought into ■parli'amtcnt ; luch as that for 
limiting the down as head of the church, or 
Tot the diihinutibn' of its power in granting 
.monopolies; the'^keenmadeho fcruple to de- 
clare immediately her oppofition to the mca- 
fure, and even to prohibit any farther debate 
upon the fubjed. In doing this, Ihe feems to 
have cOnfidcred hOtfelf as merely defending 
thofe rights of the crown which had been 
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tranfmittcd by her ancellors. Is not the fovc- 
rcign, faid the minlftry in thofe cafes, a branch 
of the legiflaturc ? Has Ihc not a voice in the 
paffingoflaws ? When her negative has once 
been interpofed, all farther deliberation upon 
the fubje^l mull be entirely excluded ; and the 
bill mull be laid afide, in the fame manner as 
if it had been rejected by either houfe of par- 
liament. 

This view of the prerogative fuggefted 
another exertion of authority, which, in the 
prelent age, has been thought ftill more illegal 
and arbitrary than the former. If, at any ftage 
of a bill in parliament, the crown was entitled 
to interpofe its negative, it feemed to be a con- 
fequcnce, that, upon the cxcrcife of this right, 
any farther debate or deliberation upon the 
fubje£t was precluded. The attempt to profe- 
cute the bill, after fuch intimation was given 
upon the part of the crown, was to reje^ the 
determination of the legiflature, to contemn 
the authority of the lbvc||jign, and, by fadion 
and clamour, to ftir up diforder and dilcontent. 
A behaviour of this kind was thought liable to 
punilhment ; and Elizabeth, upon Icvcral occa- 
fions, adventured to imprifon thole members 

O G 3 of 
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of parliament who perfifted in pufliing forward 
thofe bills which had been refufed by the 
crown. 


It is proper to remark, that thefe exertions 
of her power were limited to cafes of that na- 
ture. She never prevented the difeuffion/ of 
any bill in parliament, except in cafes where 
her ancient prerogative was invaded ; nor did 
fhe ever pretend to punilh the liberty of fpeech, 
unlefs when indulged in continuing to pufti 
thofe bills which fhe had declared her final 


refolution to reje6t. 

That fuch proceedings, however, by inti- 
midating members of parliament, are calcu- 
lated to prevent the proper difeharge of their 
duty, is indifputable. The liberd ideas upon 
this point, which are now happily reduced into 
practice, may be regarded as one of the greateft 
improvements in the Britifh conftitution. That 
a fenator may be encouraged to perform his 


(Juty to the public with fteadinefs and confi- 
dence, he ought to el^oy an unbounded liberty 
of fpeech, and to be guarded againfl: the re- 


•fentment either of the fovereign, or of any 


other perfbns iii power, whom that liberty may 
offend. From the controul of that houfe, of 


which 
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which he is a member, he is ‘likely to l)c pre- 
vented from any great indecency and licen- 
tioufnefs in the cxcrcife of this privilege ; and 
his parliamentary conduit fliould not be im- 
peached, or called in queftion, in any other 
court, or from any other quarter. This prin- 
ciple is now fufficiently underftood, and uni- 
vcifally acknowledged. Its eftabliflimcnt, 
however, marks a degree of retinement, and of 
experience in political fpeculation, which, un- 
der the government of the Tudor princes, the 
nation could hardly be fuppofed to attain ; and 
the liberty of fpcech, then belonging to the 
members of parliament, was probably limited 
to fubjeds which that affembly had a right to 
difeufs. 

The htuation of religious controverfy, in the 
reign of Elizabeth, gave rife to a new ecclcfi- 
aftical tribunal, which, in after times, was 
likeVvife held inconfiftcnt with free govern- 
ment, the court of hi^h commiffion. It mulb be 
acknowledged, that the pfimitive reformers, in 
any country of Europe, though they zcalpufly 
oppofed the papal tyranny, were far Irom 
adopting the liberal principle of religious tole- 
ration. Such a principle would, perhaps, have 

G G 4 been 
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been unfuitable to their circumilances, which 
required that thcylhould Combat the moft 
inveterate prejudices, and overturn a iyftem, 
which for ages had been advancing in refpeft 
and authority. As, in England, the king fuc- 
ceeded to the fuprenlacy, which had been 
veiled in the Roman pontiff, he became the 
judge of orthodoxy in matters of religion ; and 
alTumed the power of direding the modes and 
forms of religious worfhip. This authority 
was, by Henry the eighth, delegated to a finglc 
perfbn, with the title of Lord vtcegerenU In 
the reign of Elizabeth, parliament thinking it 
fafer that fuch jurifdidion ihould be entrufted 
to a numerous meeting, empowered the queen 
to appoint a commiffion for the cxerciik of it 
This alteration was a manifeft improvement ; 
yet the court of high commilhem was fo little 
fettered by the rules of law, and was lb much 
calculated to indulge the rancour and anim6fity 
inlpired by theological dilputes, that we may 
ealily fuppole the complaints, which it excited, 
were not without foundation. Its abolition, 
in a fubfequent reign, was fartho: recommended 


from 
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from this confideration, that, after the full 
eftabliihment of the reformation, the fame 
neceflity of inculcating uniformity of religious 
tenets could no longer be pretended. 

The great hiilorian of England, to whom 
the reader is indebted for the complete union 
of hiftoiy with philofbphy, appears very ftrongly 
imprelTed with a notion of the defpotical 
government in the reign of Elizabeth, and of 
the arbitrary and tyrannical conduct difplayed 
by that princefs. 

1. He obferves, that Ihe fufpended the 
“ laws, fb far as to order a great part of the 
** fervice, the litany, the Lord’s prayer, the 
“ creed, and the gofpels, to be read in Englifti. 
** And, having firft publiihed injundions, that 
“ all the churches ihould conform them- 
** lelvcs to the pradice of her own chapel, Ihc 
“ forbade the hofte to be any more elevated 
“ in her prefcnee ; an innovation, which, how- 
“ ever frivolous it may appear, implied the 
moft material confcquences.” 

But wc muft not forget, that, in this calc, 
the diipeniing power was cxercilcd under great 
limitations, and in very lingular circumftances. 
Upon the accel&on of Elizabeth, the Protef- 

tants. 
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tants, who now formed the greateft part of 
her fubje<fts, exafperated by the late perfe- 
cution, and in full confidence of protedion, 
began to make violent changes ; to revive the 
fervice authorized by Edward the fixth, to pull 
down images, and to affront the priefts of 
the Roman catholic perfuafion. The queen 
had called a parliament to fettle the national 
religion ; but, in order to ftop the progrefs of 
thefe difbrders, an immediate interpofition of 
the crown was neceflary. It was even pre- 
tended by fome, that the parliaments, in the 
late reign, had not been legally held, and that 
of confequence the laws of Edw’ard the fixth, 
relating to the government of the church, were 
ftill in force But, whatever regard might 
be due to this, a temporary indulgence to the 
protefiants, with refped to the cjcternal forms 
of religious worfliip, was highly expedient for 
quieting their minds, and for preventing the 
commi^ion of greater enormities. This in- 
dulgence was followed by a proclamation 
prohibiting all innovations, until the mat- 
ters in difputc Ihould be finally determined by 

3urnet. 

parliament ; 
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parliament; and, confidcring the circumftanccs 
of the cafe, ought to be regarded rather as a 
mcalurc calcualtedfor the prefent fecurity of the 
cft^bliftied religion and its profeflbrs, than .is 
a violent exertion of the prerogative, in oppo- 
fition to the laws of the land. 

2. But this author, not contented with 
aferibing to the crown a power of fulpending 
the laws, has gone fb far as to aflert, that it 
•was entitled, at pleafure, to introduce new 
ftatutes. “ In reality,” fays he, “ the crown 
** poflelTed the full Icgiflative power, by means 
of proclamations, w'hich might affed any 
** matter, even of the greateft importance, and 
** which the ftar- chamber took care to fee 
“ more rigoroufly executed than the laws 
“ themfelvcs 

In anfwcr to this, it will perhaps be thought 
fufficient to obferve, that anciently the crown 
pofleffed no legiflative power; that royal pro- 
clainations were firft declared to have the 
force of laws, in the latter part of the reign 
of Henry the eighth ; that even then, this 
force was given them under great reftric- 

* Hist, of Eng. vol. V. Appendix 3. 

tions, 
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tions, and in ii^gular cafes ; and that in the 
begihning of the. fubfequeiit reign, it was en- 
tirely aboliflied by the fame authority from 
which it had proceeded. .. 

If the ftar-chamber, therefore, fupported this 
power in the reign of Elizabeth, it mufl have 
been in dire<^ violation of the conflitution ; 
and it is not likely, that flretches of this kind 
would often be attempted. But let us con- 
fider what were the proclamations ilTued in 
this reign, which the ft&r- chamber liad an 
opportunity to enforce. In virtue of the papal 
fupremacy, with which Ihe was invefted, Eli- 
zabeth prohibited prophecylngs or particular af~ 
femblles inftituted for fanatipal purpofes, and 
not authorized by the church Having the 

regulation of trade and manufadures, flie alfb 

✓ 

* In the £fth of Elizabeth there was passed an aA, con- 
formable to a preceding one in the reign of Edward the 
sixth, against and fantastical pnfktciss concerning the 
^eri and dhers honounhJe persons^ which, it seems, had a 
tendency to stir up sedition. From the name, it is hot un> 
likely that the auemblies, alluded to in the proclamation 
above-mentioned, were supposed guilty of the' like prac- 
tices, and that Elizabeth was merely following out the in- 
tention of an aA of parliament. 

prohibited 
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prohibited the culture of vooad^ a plant ufed for 
the purpofe of dying. And, as a direftor of 
ceremonies, preferibing rules for the drefs of 
thofe who appeared at court, or in public 
places, Ihc gave orders that the length of tlic 
fwords, and the height of the ruffs then in 
fafliion, (hould be diminiflicd. Thefc arc the 
important inftances adduced In order to prove 
that Elizabeth fuperfeded the authority of ads 
of parliament, and affumed the legiflativc power 
in her own perfon. 

3. The fame hiftorian appears to conceive, 
that, among other branches of prerogative cxcr- 
cifed by Elizabeth, was that of impofmg taxes. 
** There was,” he remarks, a fpecies of (hip^ 

** money impoled at the time of the Spanifli 
invafion : the fcvcral ports were required to 
** equip a certain number of vcffels at their 
“ own charge ; and fuch was the alacrity of 
the people for the public defence, that fomc 
** of the ports, particularly London, fent double 
** the number demanded of them And in 

a fublequent period of the Englilh hiftory, hav- 
ing mentioned a requifition made by Charles 


Vol. V. Appendix 3. 
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the firft, that the maritime towns, together with 
the adjacent counties^ Ihould arm a certain num- 
ber of velTcIs, he adds ; This is the firft ap- 
“ peafance, in Charles’s reign, of fliip-money ; 
** a taxation which h^d once been impofcd by 

Elizabeth, butwhich afterwards, when carried 
“ fbme fteps farther by Charles, occaiioned fuch 

violent dilcontents 

Ship-money was originally a contribution by 
the maritime towns, for the fupport of the 
fleet, correfponding, in fome meafure, to the 
fcutages which were paid by the military 
people in' room of perfonal fervice in the field. 
When it came, therefore, to be a regular af- 
fcflmcnt, .exafted by public authority, it fell of 
courfe under the regulation of parliament ; and, 
like other taxes, being gradually pufhed be- 
yond its original boundaries, was extended to 
the counties in the neighbourhood of the fea, 
and at length to the moft inland parts* of the 
kingdom. To oppofe an invalion which 
threatened the immediate deflrudion of her 
empire, Elizabeth had, rccourfe to the cufto- 
mary alTiflance of the iea-port towns ; and, fb 
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far from ufing compulfion to procure it, was 
freely fupplied with a mucli greater force than 
Ihe required. How can this mcafurc be con- 
fidered as analogous to the condud of Charles 
the firft, in levying that Jhlp-rnoney, which 
gave rife to fuch violent complaints? 'I'hc 
contribution obtained by Elizabeth w'as alto- 
gether voluntary ; that which was levied by 
Charles was keenly difputed by the people, and 
enforced by the whole power of the crown. 
The fuppiy granted to Elizabeth was furnlfticd 
by the maritime towns only ; who, by their 
employment and fituation, were conneded 
w'ith the equipment of vcffcls : that which was 
extorted by Charles, had been converted into a 
regular tax ; and was impofed upon the na- 
tion at large. The fliip- money of Elizabeth 
was procured in a linglc cafe, and one of luch 
extraordinary neceffity, as would have excufeJ 
a deviation from the common rules of govern- 
ment. But the (hip-money of Charles was not 
palliated by any pretence of ncccflity : it was 
introduced, and, notwithflanding the clamours 
of the people, con;tinucd for a confiderable pe- 
riod, with the avowed intention ot enabling 
the king to rule without a parliament. 


4. But 
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4 . But the chief ground of this opinion, 
concerning the tyrannical behaviour of Eliza- 
beth, and the defpotical nature of her govern- 
ment, appears to be her interference in the de- 
bates of parliament ; her imprifonment of 
members for prefuming to urge the profecution 
of bills, after flie had put a negative upon 
them ; and the tamenefs with which parlia- 
ment fubmitted to thofe exertpns of preroga- 
tive. 

It nuft be confefled, that if, in the prefent 
age, z Britlfli monarch Ihould afl in the fame 
manner, and fliould meet with the fame ac- 
quiefcence from parliament, we might reafon- 
ably conclude that our freedom was entirely 
' deftroyed. But the fubmiflion of that alTembly,, 
at a period when the order, in which the king’s 
negative (hould be interpofed, was not invari- 
ably determined, does not argue the fame cor- 
ruption ; and therefore will not warrant the 
fame conclufit^ Whatever might be the 
view entertained by fbme members of parlia- 
ment in that age, the greater part of them 
were probably noi^aw^re of the confequenccs 
with which thofe exertions of the crown might 
be attended ; and as, with reafon, they placed 

great 
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. great confidence in the queen’s intentions, their 
jcaloufy was not roufed by a meafurc which 
did not feetn to violate any fixed rule ot the 


government. 

Neither have we any good rcafon to infer, 
that, beeaufe this point had hitherto been left 
undetermined, the conftitution was of’ r > value 


or efficacy to maintain the rights of the peo- 
ple. It was, no doubt, a great defect in the 
political Aftem, that the king might put a 
flop to any bill depending in parliament, and 
prevent any farther debate with rehitum to it. 
But even this power of the fovercign was fur 
from rendering the government delpotieal. i^y 
means of it, he might the more effectually de- 
fend his own prerogative, but it could not en- 
able him to encroach upon the liberty of the 
fubjeil. The parliament, without whofc au- 
thority no innovation could be made, ..u 
Icfs capable of introducing any new rcguKiti' n, 
but not the lefs qualified to ngintain the go- 
vernment as it flood. The power of taxatuin, 
at the fame time, threw a prodigious weight 
into the fcale of parliamcntfUf intluence. By 


the increafing cxpencc of government, a (on- 

fcquence of the improv'ement of arts, and 
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advancemetit of luxuty, the old revenues of the . 
crown became daily more inadequate to the 
demands of the foverdgn ; which laid him 
under the neceflity of making frequent appli- 
cations to parliament for extraordinary fupplics. 
This, as it reduced him to a dependence upon 
that afTembly, enabled it to take advantage of 
his neceflitles, and to extort from him fuch 
conceflions as experience had^own to be re- 
quifite for fecuring the rights and privileges of 
the people. 

.5. According to Mr Hume, “ the govern- 
“ ment of England, duripgthat age, however 
“ different in other particulars, bore, in this 
“ refpcA, fome refemblance to that of Turkey 
“ at prefent: the Sovereign poffclTed every 
power, except that of Impofing taxes r'and 
“ in both countries this limitation, unfupport- 
“ ed by other privileges, appears rather preju- 
“ dicial to the people.. In Turkey, it obliges 
the Sultan t|| permit the 'extortion of the 
** balhaws and governors of provinces, from 
** whom he afterwards fqueezes prefents, or 
takes forfeifui<!S. In England, it engaged 
" the queen to ere6l monopolies, and grant 
** patents ibr cxclufive trade : an inven- 
tion 
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tion ib pernicious, that had flic gone on, 
“ during a trad of years, at her own rate, 

** England, the feat of riches, and arts, and 
“ commerce, would have contained, at pre- 
" fent, as little induftry as Morocco, or the 
coaft of Barbary *.’* 

But furely, in England, the fovercign was 
not pofleffed of every power, except that of 
impofing taxes. The power of legiflation was 
vefted in the ^mg, lords, and commons. Tlie 
judicial power was not, in ordinary cafes, cx* 
ercifed by the crown, but was diftributed 
among various courts of juflice j and though, 
in thefc, the judges, from the manner of 
their appointment, might be fuppofed to fa- 
vour the prerogative, yet the modes of their 
procedure, and the general rules of law, were 
in moft cafes too invariably determined, to 
permit very grofs partiality. The inftitution 
of juries, befides, which had long been com- 
pletely eftabliflied jn England, was calculated 
to counterbalance this natural bias of judges, 
and to fecurc the rights of the people. Is it 
poffible that, in fwh a government, the power 

History of England, vol V. Appendix 3. 
a H 2 
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of the monarch can be fcrioufly compared to 
that which prevails in Turkey ? 

The fovereign, indeed, was entitled to ere<3: 
monopolies, and to grant exclufive privileges ; 
which, in that period, were thought neceflary 
for the encouragement of trade and manufac- 
tures. That thefe grants were often beftowed 
for the purpofc merely of deriving a pecuniary 
advantage to the crown, it is impoffible to 
deny. But who can believe that the perqui- 
fites, arifing from this branch of the preroga- 
tive, or from fuch of the feudal incidents as 
were flill of an arbitrary nature, were ever 
likely to defray the extraordinary expcnces of 
the crown, and to fuperlede the neccffity of 
foliciting taxes from parliament ? 

The ftar-chamber, and the court' of high 
commiffion, were doubtle/s arbitrary and op- 
preflive tribunals ; and were in a great mea- 
fure under the diredlion of the fovereign. But 
their intcrpolition, though juftly the fubjecft 
of complaint, was limited to fingular and pe- 
culiar calcs ; aiid, hid itbeen'pulhed fo far as 
to give great intcrruptibn tO‘ the known and 
eftabliihed courfe of. juftice, it would have 
occafioned fuch odium and clamour, as no 

prince 
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prince of common underfcandlng would be 
willing to incur. 

To be fatisflcd, upon the whole, that the 
Englifh conftitution, at this period, contained 
the eflential principles of liberty, wc need only 
attend to its operation, when the quelliun 
was brought to a trial, in the reigns of the 
two fiiccecding princes. At the commenee- 
ment of the difputes between the houfe of 
commons and the two firft princes f>l the 
Stewart family, the government ftoc)d pre- 
cifely upon the fume foundation as in the time 
of Elizabeth. Neither the powers of parlia- 
ment had been encreafed, nor thofe of the 
fovereign diminifhed. Yet, in the coiiric o! 
that ftruggle, it foon became evident, that par- 
liament, w'ithout going beyond its unnilpnted 
privileges, was polTefled of fufficient autlionty. 
not only to refill the encroachments ol prero- 
gative, but even to explain and define its e.v- 
tent, and to cftablini a more comploat and re- 
gular fyftcm ot liberty. It w'as merely by vvi.li- 
holding fupplies, that the parliament^ w as able 
to introduce thefe important lind faiutars re- 
gulations. Is the power of taxation, tlicrcloic, 
to be confidered as prejudicial to the people r 

II IT .1 On.’ht 
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Ought it not rather to be regarded as the foun- 
dation of all their privileges, and the great 
mean of eftablifhing that happy mixture of 
nionarchy and democracy which we at prefent 
enjoy ? 


Conclufion of the Period^ from the Nqrman Qon- 

quejl. 

When we review the Englifli conftitution, 
under the princes of the Norman, the Planta- 
genet, and the Tudor line, it appears to illuf- 
trate the natural progrefs of that policy which 
obtained in the weftern part of Europe, with 
fuch peculiar modifications, as might be ex- 
pelled, in Britain, from the fituation of the 
country, and from the charader and manners 
of the inhabitants. By the completion of the 
feudal fyftem, at the Norman conqueft, the 
authority of the fovercign was confiderably cn- 
creafed ; at the fame time that his powers, in 
conformity to the pradice of every rude king- 
dom, were, in many refpeds, difcrctioilary and 
uncertain. The fubfequent progrefs of govern- 
ment produced a gradual :exaltation of the 

Crown ; 
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crown ; but tlie long continued ftruggle be- 
tween the king and his barons, and the ievc- 
ral great charters which they extorted from 
him, contributed to afeertain and define the 
extent of his prerogative. While the monar- 
chy was thus gaining ground upon the an- 
cient ariftacracy, the conftitution was acquir- 
ing fomething of a regular form, and, by the 
piultiplication of fixed laws, provifion was 
piade ^gain^l the future exertions of arbitrary 


By the infular fituation of Britain, the Eng- 
lifti were little expofed to any foreign invafun, 
except fronj the Septs, whole attacks were fcl- 
dora \cfy formidable : and hence the king, 
being prevented from engaging in extciilivc 
national cnterprizc?, Was deprived ot thofc nu- 
merous opportunities fpr fignalizing his mili- 
tary talents, and fpr fecuring the admiration 
and attachment of hi^ fubje^ts, which were 
enjoyed by the princes upon the neighbouring 
continent. Thus the government ot Lng«and, 
though it proceeded in afimilar courtc to that 
of the other monarchies in Europe, became 


Icfs abfolute than the greater part of tlum , 


H H4 


and 
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and gave admittance to many peculiar inftitu- 
tions in favour of liberty. 

The fame infular fituation, together with 
the climate and natural produce of the coun- 
try, by encouraging trade and manufadures, 
gave an early confequence to the lower order 
of the inhabitant;^ ; and, by uniting their in- 
tereft with that of the king, in oppofing the 
great barons, difpofed him to encreafe their 
weight and importance in the community. 
Upon this account, when the crown had at- 
tained its greateft elevation, under the princes 
of the Tudor family, the privileges of the 
commons were not regarded as hoftile to the 
fovereign, but were cherilhed and fupported 
as the means of extending his authority. 

In confequence of thef© peculiar circum- 
ftances, the government of England, before 
the acceffion of James the firft, had come to 
be diftihguiftied from that of every other king- 
dom in Europe : the prerogative was more li- 
mited ; the national affembly was conftituted 
upon a more popular plan, and poffeffed more 
extenfive powers ; and, by the intervention of 
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juries, the adminiftratlon of jufticc, In a man* 
ner confiftent with the rights of the pcoplcj 
was. better fecured. 

Thefe peculiarities, it is natural to fuppofc, 
could hardly cfcape the attention of any ptribn, 
even in that period, who had employed him- 
felf in writing upon the government of his 
country. And yet the hiftorian, whom 1 for- 
merly quoted, imagines that, before the reign 
of James the flrrt, the Englifli had never dif* 
covered any difference between their ow n con- 
ftitution and that of Spain or France ; and 
declares “ that he has not met \^ith any wri- 
“ ter in that age, who fpeaks of England as 
“ a limited monarchy, but as an abfolute one, 
where the people have many privileges*.” 
This appears the more extraordinary, as fo- 
reigners, he acknowledges, were lufficiently 
fenfible of the diftinftion. “ Philip dc Co- 
mines remarked the Englifh conflitution to 
“ be more popular, in his time, than that of 
“ France. And Cardinal Bcntivoglio mcn- 
“ tions the Englifh government a.s fmiiUr to 
“ that of the Low Countries under their 

* See note Q, at the end of vol. VI. 

“ princes, 
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" princes, rather than to that of France or 
f* ^pain*,” 

To prove that Englifli authors did not con- 
ceive their government to be a limited monar- 
chy, it is farther obferved, that Sir Walter 
Raleigh, a writer fufpeded of leaning towards 
the puritanical party, divides monarchies into 
fuch as arc entire, and fuch as are limited or 
rejirained ; and that he clalTes the Englirti go- 
vernment among the former. It muft be ob- 
ferved, however, that by a limited monarchy, 
in this paffage, is meant that in which the 
king has not the fovereignty in time of peace, 
as in Poland. This is the explanation which 
the author himfelf gives of his dodrine. 

But not to infift upon the expreflions of Sir 
Walter Raleigh, a coutticr, who, thought it 
incumbent upon hirn to write of queen Eliza- 
beth in a ftyle of romantic love ; an adventu- 
rer,- continually engaged in projeds which re- 
quired the countenance and fupport pf the 
prince ; I fliall mention two Englilh writers, 
whofe authority upon this point will perhaps 
be thought fuperior, and whofe opinion is 
much more diredl and e^cplicit. 

See note Q, at the cud of vol. VI. 
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The firft is Sir John Fortefcue, the lord 
chief jufticc, and afterwards the chancellor to 
Henry the fixth, who has w’rittcn a treatife 
upon the excellence of the Englifli laws, and 
who, from his profeflion, as well as from the 
diftingulfhed offices which he held by the ap- 
pointment of the fovereign, will not readily 
be fufpefted of prejudices againft the preroga- 
tive This author, inftead of conceiving the 
Englifli government to be an abfolutc monar- 
chy, deferibes it in language that fccnis, in 
every refpeft, fuitablc to the (late of our pre- 
fent conftitution. After diftinguifliing govern- 
ments ipto regakzvA pojiiical, that is, into ab- 
foiute and limited, he is at pains, through the 
whole of his work, to inculcate, that the Eng- 
. llfli government is of the latter kind, in oppo- 
fition to the former. “ The fecond point, 
moft worthy prince, w hereof you Hand in 


* This book was translated into English, and published 
in the reign of Elizabeth, by Robert Mulcastcr, a studnit 
of law, and dedicated to one of her justices of the Com- 


mon Pitas. From the dedication, it should scctn that the 
<lo(ltrines contained in this publication, were not under- 
stood to be, in any degree, oftensiveto administration, or 
contrary to the ideas, of the English constitution, enter- 
tained by the lawyers of that reign. 
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** fear,” (I make ufe of the old tranflation, to 
avoid the poflibility of ftraining the exprcffion) 
lhall in like manner, and as eafily as the 
“ other, be confuted. For you ftand in doubt 
“ whether it be better for you to give your 
mind to the ftudy of the laws of England, 
** or of the civil laws ; bccaufe they, through - 
“ out the whole world, are advanced in glory 
“ and renown above all men’s laws. Let not 
“ this fcruple of mind trouble you, O moft 
“ noble prince ; for the king of England can- 
f* not alter nor change the laws of his realm, 
“ at his plcafure. For why, he governeth his 
people by power, not only r£gal but political. 
“ If his power over them were regal only, 
“ then he might change the laws of his realm, 
“ and charge his fubjeds with tallage and 
“ other burdens without their confent — 

* Secundum vero, princeps, quod tu formidas, consi- 
mili nec majori . opera elidetur. Dubitas nempe, an 
“ Anglorum legum, vel civilium ftudio tc coiiferas, dum 
clvilcs supra humanas cunftas leges alias, fama per orbem 
‘‘ extollat gloriosa. Non te conturbet, fili regis, hx mentts 
cvjgatio: nam non poteft rex Angliae ad libitum suum, 
leges mutare regni sui. Principatu nainque, nedum rcgiilh 
sed et poltiico^ ipse suo populo dominatur. Si regali tantum 
** ipse prxessef iis, leges regni sui mutare ille posset, tallo 

giuiii 
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The aim of a limited monarchy he afterwards 
explains more fully. “ Now you underftand," 
fays he, “ moft noble prince, the form of in- 
“ ftltution of a kingdom political ; whereby 
“ you may meafurc the power, which the 
king thereof may cxcrcifc over the law', and 
“ fubjeds of the fame. For fuch a king is 
“ made and ordained for the defence of the 
“ law of his fubjedts, and of their bodies, and 
“ goods, whereunto he receiveth power of his 
“ people, fo that he cannot govern his people 
** by any other power*.” — Then follows a 
more particular application of this dodtrine 
to the conftitution of England. « Now whe- 
“ ther the ftatutes of England be good or not, 
“ that only remaineth to be ’difeufled. For 
“ they proceed' not only from the prince’s 
“ pleafure, as do the laws of thofc kingdoms 

“ gium quoque at extera oncra cis imponcre ipsis inconiul- 
“ tis.” — Fortescutf de Laudibus Legum Anglia, c. 9. 

• « Habes in hoc jam, princeps, instituti omnis polUut 
regni formam, «x qua metirc poteris potestatem quam rex 
cjus in leges ipsius, aut subditos valeat exerccrc. Ad tute- 
“ lam namquelegis subditorum, ac eorum corporum, ct bo- 
« norum, rex hujusmodi ercdhis est ; ct adhanc potestatem 
« a populo effluxam ipse habet, quo ci nojj licet potestate 

alia suo populo dominari.”“’Cap. ij- 
' “ that 



47t COVCIVSIOX OP THE PERIOD^ 

** that are ruled only by regal government# 
** where fometimes the ftatutes do fo procure 
** the fingular commodity of the maker» that 
** they redound to the hinderance and damage 
** of his fubjeds. — But ftatutes cannot thus 
pafs in England, for fo much as they are 
** made, not only by the prince’s pleafure, but 
“ alfo by the aifent of the whole realm : fo 
that of neceflity they, muft procure the 
“ wealth of the people, and in' no wife tend 
to their hinderance After Hating ibme 
objedions, in the name of the prince, he goes 
on ; “ Do you not now fee, moft noble prince, 
“ that the more you objed againft the laws of 
England, the more vrorthy they appear ? — I 
fee plainly, quoth the prince, that in the 
** cafe wherein you have now travailed, they 
** have the pre-eminence above all other laws 

* “ Statuta tunc Anglorum, bone siot necne, solum rcstat 
explorandum. Non enim emanant ilia a principis solum 
“ voluntate, ut leges in regnis qux tantum regaliter guber* 
« na^tur,ubi quandoque statuta ita constitutentis procurant- 
commoduiti singulare, quod in ejus rabditorum ipsa re- 
** dundant dispendium. — Sed non sic Anglix statuta oriri 
" possont, dum eudutnfrinapu voluntate^ sed et totius regnf 
" atseoju, ipsa (SMyimtur, quo populi Ixsuram ilia efScere 
nequeunt, ^ rob eonim coinmodum procurarc 
Cap. i8. 
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of the world ; j-et w-e have heard that fomc 
ot my progenitors, lings of England, have 
not been pleafed with their own laws, and 
have therefore gone about to bring in the 
civil laws to the government of England, 
and to abohlh their own country laws. For 
'vhat purpofc and intent they fo did I much 
marvel.— You would nothing marvd there- 
at, quoth the chancellor, if you did deeply 
confider with yourfclf the caufe of this in- 
tent. For you have heard before, how that 
among the civil laws, that maxim or rdc is 
a fcntcncc moft notable, which thus lingeth, 
The prince spleafurejlandeth in force of a hntr, 

quite contrary to the decrees of the laws of 
England, whereby the king thereof rulctli 
his people, not only by regal but alfo by /o. 
litical governihent; infomuch that, at the 


time of his coronation, he is bound by an 
oath to the obfervance of his own law : 
which thing fbme kings of England, not 
well brooking, as thinking that thereby they 
** fhould not freely govern their fubjcils as 
** other kings dp, whole rule is only regal, 
** governing their people by the civil law, 
and chiefly by that forefaid maxim of the 

fame 
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fame law, whereby they, at their pleafure,; 
“ change laws, make new laws,, execute pu- 
“ nifliments, burden their fubje<5ls with char- 
** ges ; and alfo, when they lift, do determine 
controverfies of fuitors, as pleafeth them. 
« Wherefore thefe your progenitors went 
** about to caft.ofF the yoke political, that they 
alfo ‘might rule, or rather rage over the 
“ people their fubjedls in regal wife only : not 
** confidering that the power of both kings is 
equal, as in the forelaid treatife of the law 
** of -nature is declared ; and that to rule the 
people by government political is no yoke, 
“ but liberty, and great fecurity, not only to 
“ the fubjeds, but allb to the king himfelf, 
and further no fmall lightening or eafemcnt 
to his charge. And that this may appear 
“ more evident unto you, ponder and weigh 
“ the experience of both regitnents ; and be- 
“ gin w'ith the king of France, perufing after 
what Ibrt he ruleth his fubjcds, by A^egal g 0 ‘ 
** vernment alone •< and then come to the effed 
of the joint governance, regal, and poUticalt 
examining by experience how and in what 
manner the king qf England governcth his 

“ ful^ds.” 
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fubjcfts^.” After thcfe obfervatlons, the 
author, in two feparate chapters, coniriifts the 

* “ Nonne \ddcs jam, princeps clarissimc, leges Angliai 

“ tanto magis darescere, quanto eUdem tu ampliiis rdne- 

**taris? video, inquit, ct eas inter totius orbis 

jura (in casu quo tu jam sudasti) praefiilgcrc considero ; 

tamen progenitorum meorum Anglix regnum quosdam 

** audivimus, in legibus suis minime Jeledtatos, satagentes 

proinde leges civiles ad Anglise regimen induccrc, ct 

** patrias leges repudiare conatos : horum revera consilium 

** vehementer admiror. Cancellarius. Non admirarcris, 

Princeps, si causam hujus conaminis mente solicit a per- 

tractares. Audisti namque superius quomodo inter leges 

« civiles praccipua sententia est, maxima sivc regula ilia 

quie sic canlt, quod prtndpi placuit Ifgis habet vigorem : 

** qualiter non sanciunt leges Anglise, dum nedam regalift r^ 

sed et poHtice rex cjusdem dominatur in populum suum, 

quo ipse in corotiatione sua ad legis sua; observant lain 

“ astringltur sacra nicnto; quod reges Anglix xgre ferentes, 

** putantes proinde se non libere dominari in subditos, iit 

facient reges regaliter tantum principantes, qui lege civili, 

et potisslmc predicta legis illius maxima, regulant plebcm 

“ suam, quo ipsi, ad corum libitum, jura mutant, nova 

condunt, poenas infligunt, et onera imponuiit subdit.s 

suis, propriis quoque arbitriis, contendentium, cum ^c- 

« lint dirimunt litcs. Quare moliti sunt ipsi progcnitorcs 

« tui hoc jugum poliiicum abjicerc, ut consimiliter ct ipsi 

« in subjcctum populum. regaliter tantum dominari, sed 

« potuis dcbaccbari queant: non attendentes quod *qual» 

“ est utriusque regis potentia ; ut in predirto tractatu 

“ natura legis uakiree docctur ; et quod non iugum 

* , , « bertas 

VOL. II. * * 
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mifer^j, produced by tbe abfolute governiDCnt' 
in France with the happinefs refulting from 
the limited monarchy in England. The whole 
treatife is well worth an attentive perufal ; as 
it contains the judgment of a celebrated law- 
yer, concerning the mixed form of the Eng- 
lifli conftitution, at a period when fome have 
conceived it be no lefs arbitrary and defpotical 
than that which was eftablilhed in France or 
in any other kingdom of Europe. 

It will pccur to the reader, that the opinion 
of Sir John Fortefcue, in the palTages above 
quoted, is widely different from that of Mr. 
Hume, who maintains that the legiflativc 
power of the Englllh parliament was a mere 
fallacy. 

The other Englilb writer, from whofe au- 
thority it appears that the government of Eng- 

“ bertas est politke rfgere populuiti, sccuntas quoque max- 
“ ima ncdum plebi, scd ct ipsi regi, allevatio etiam non 
“ minima solicitudinis suae* Quae ut tibi apertius pateant, 

“ utflu^ue reglmbis experientiam percunctare, ct a re- 
“'gimtne tantum regali, qualiter rex Franciae prlliclpatur in 
“ subditos siios, exordium sumito ; deinde a rtgalis et poU- ' 
** tic! regiminis cffectu, qilalito' rex Angliae dominatur irt 
“ sibi subditos populos, experientiam quaere.” Vide cap. 
32 * 3 . 3 » 34 - 


land 



PnOM THE NORMAL CONOUBST.. 48^ 

land was, at this time, underftood to be a li- 
mited monarchy, is Sir Thomas Smith, a dif- 
tinguiflied lawyer, and principal fccrctary both 
to Edward the fixth and to Elizabeth. In his 
Conmou’jcealth of Evfrhnd ; a work whicli 
unites liberality of fentiment with fome phi- 
lofophy ; this author, after explaining the ori- 
gin and progrefs of government, has occafion 
to confider more particularly the nature of the 
Englilh conftitution. “ The moft high and 
” abfolute power,” fays he, “ of the realm of 
“ England, confiftcth in the parliament. — Tbc 
** parliament abrogateth old laws, maketh new, 

** giveth order for things paft, and for things 
“ hereafter to be followed, changeth rights 
and polTeflions of private men, legitimateth 
“ baftards, cflablifheth forms of religion, al- 
tereth weights and mcafures, giveth form 
of fucceffion to the crown, defineth rf 
“ doubtful rights, whereof no law is already 
" made, appointeth fubfidlcs, taillcs, taxec, 

“ and impofitions, giveth moft free pardons 
“ and abfblutions, reftoreth in blood and 
" name, as t'hc -higheft court, condemneth 
or abfblveth them whom the prince will 
1 1 2 “ put 
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** put to that trial. And, to be Ihort, all 
that ever the people of Rome might do, 
“ either in centuriatis, comitiist or thhutis, the 
“ fame may be done by the parliament of 
“ England, which reprefenteth, and hath the 
“ power of the whole realm, both the head 
“ and the body. For every Englifliman is 
“ intended to be there prefent, either in per- 
“ fon or by procuration and attorney, of what 
“ preheminence, Rate, dignity, or quality fo- 
“ ever he be, from the prince to the lowed 
“ perfon of England. , And the confent of 
** the parliament is taken to be every man’s 
“ conlent*.” — Among the privileges of par- 
liament, mentioned by this well-informed wri- 
ter, one is, that the members “ may frankly 
“ and freely fay their minds, in difputing of 
“ fuch matters as may come in queftion, and 
“ that without offence to his majeftyf.” — 
He alfo enumerates the feveral branches of the 
prerogative ; fuch as that of making peace 
and war, of coining money, of appointing the 
higher officers and magiftrates of the realm, 

Commoniyeahh of England, b. ii. cb. a. 
f Ibid. ch. 

of 
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of drawing the tenths and firft fruits of ccclc- 
fiaftical benefices, of idbing writs and execu- 
tions, of levying the wardfhip, and firft marri- 
age, of all thofe wlio hold of the king in chief. 
What he fays concerning the dlj^enjing power 
of the fovereign deferves particular notice, as 
he mentions the foundation of that power, and 
the limitations under which it was underftood 
to be cxcrcifed. 

“ The prince,” he obferves, “ ufeth alfo to 
“ difpenfe with laws made, whereas equity 
“ requireth a moderation to be had, and with 
“ pains for tranfgrcfling of laws, wlicre the 
pain of the law is applied only to the prince. 
“ But where the forfeit, (as in popular actions 
“ chanceth many times) is part to the prince, 
the other part to the declarator, detedor, or 
“ informer, there the prince doth difpenfe for 
“ his own part only. Where the criminal is 
“ intended by inquifition (that manner is call- 
“ ed with us at the prince’s fult) the prince 
“ giveth abfolution or pardon, yet with a 
“ claufe modo Jict reclus hi curia, that is to fay, 
“ that no man objed againft the offender. 
“ Whereby, notwithftanding that he hath the 

“ prince's 
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** prince’s pardon, if the perfon offended will 
** take upon hiro the accufation (which in our 
language is called the appeal) in cafes where 
** it licth,' the prince’s pardon doth not ferve 
** the offender With what reafon, there- 
fore, or plaufibility, can it be aflerted, that no 
lawyer, in the reign of Elizabeth, conceived 
the Englifli conftitution to be a limited mo- 
narchy ? 

In perufmg thefe accounts of the Englilh 
government, we cannot fail to remark, that 
they are fo little enforced by argument, and 
delivered with fuch plainnefs and fimplicity, 
as makes it probable that they contained the 
dodlrines univerfally received in that age, and 
which had never been the fubjed of any doubt 
or cemtroverfy. 

The views of this important queftion, which 
have been liiggcfted by other writers, it is not 
my intention to examine. But the opinions 
of this eminent hiftorian are entitled to fo 
much regard, iyid appear, in this cafe, to have 
ib little foundation, that I could not help 
thinking it improper to pafs them over in 

Commonwealth of England, b. ii. ch. 4. 

filencc. 
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filcnce. The improvenvnts made in the Eng- 
lifti government, from the acceffion of the 
houfe of Stewart to thfi prefent time, with 
the prefent ftate of the Britifh conftltution fn 
all its principal branches, are intended for the 
fubjeft of a future inquiry. 
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